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ADVERTISEMENT. 



TO THE READER. 



The Subject of the following page&, is of such 
frequent occurrence, and so important in prac- 
tice, that the Author has been induced to give 
it his attention, sincerely, yet with diffidence 
hoping, to render his labours useful. Prac- 
tical utility has been aimed at ; and if in the 
attempt to state the result of the numerous, and 
often conflicting Authorities, with the utmost 
conciseness, the Author may at times have 
rendered his meaning obscure, he must throw 
himself on the indulgence of the Public. The 
Cases cited in the Work have been carefully 
and repeatedly examined, and it is with some 
confidence trusted, that they will, in general, 
be found to support the propositions for which 

they are adduced ; but on a subject of so much 
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ADVERTISEMENT. 



difficulty, no expectation is formed, of the Work 
being free from error. In order to give ready- 
access to the nunjerc^us j^intSj^ yrhich occur in 
the Treatise, copious Indexes of the Cases, and 

- - f 

of the Subject-matter, are added. Before 
closing this Adjcjrqsgj,. the 4*tl^F begs publicly 
to acknowledge his thanks, to his Friend James 
Fiingie Bavckxy^ Esq., of Lincoln VTnn, for his 
valuable assistance, affbrded during the progress 
of Ae work, tJnrough the press. ' 
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Young, Bidiop of Ck^no v. 

i«4. t«5- »«J 
^, Feanv ly. vfi. s8S. 30$ 

I Tomiger, Wordtwortk m. 9j9 
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CHAP. I. 



IN treating of Legacies, it will be necessary to 
' inquire^ who are capable, 
'': Kt. Of devising real estate ; or, which is of 
^ual importance, of charging the same with 
legacies: ' • 

*'Sndly. Of bequeathing personal property. 
"'First, by the common law^ and after the in- 
troduction of the feudal system, lands were hot 
^^ble (a), except by special custom (b). 
Mn the reign of Henry 7v(c), power was Htst 
given by law (a power which had previously beSri 



'■• / : 



i{a) JVyndham v. Chetwynd, Abr; 69, pi. 30. 25 ; Browne v. 

Wftam^'^a^; ^arrwiv. Lee Brdkes^ 9 Sid. 154; -BrM»ke 

4|t 0y«V/ > ifl7» ht £^ patte Abr.* title Devise/ pi. sd ; J^eri^ 

ttc Earl of Ikhester, 7 Ves. matis Case, 5 Co. 84 ; Gawcn 

370;Co.Litt.ixi,b;27i,b.n.; v. RanUeSy Cro. Eliz. 804; 
S31, s. 8 ; 1 Roll, G08, pi. 45»-^»'*-Black. Com. 373. 

(4) Co.- Litt. Ill; I Roll. (c) 7 Hen. 7, c. 3. 
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exercised through the medium of trusts and 
courts of equity) to those engaged in this king^s 
wars to make feoffments to the uses of their wiUs ; 
and by the 3 Hen. 8, c. 4, it was enacted, 
" that every person who was or should be 
(engaged) in the king's wars, beyond, or on the 
seas, should have protection of ' profecturtiSj 
or moraturus cum clausula volumus */ and 
that he might alien his .lands holden in capite 
without licence ; and if he died in that service, 
his heir within age and in ward, his executors, 
feoffees or assigns, should have the wardship and 
marriage, towards the performance of his mil:" 
and by the 14th & 15th of the same reign, c. 14, 
power was given " to those in the king^s service, in 
the wars, to ahen their lands for the performance 
of their wills, without any fine for alienation ;" 
and by the 32 Hen. 8, c. 1, it was enacted, "that 
every person having or who should have any ma- 
nors, &c. holden in socage^ or of the nature of 
socage tenure, and not having any manors, &c. 
holden of the king by knight^s service, by soc- 
age in chief, or of the mature of socage tenure 
in chief, nor of any pther person or persons by 
knight s service, should, from the 20th day of 
July 1540, have full and free liberty, power and 
authority, to give, dispose, will and devise, by 
his last will and testament, m writings all his 
manor, &c. or any of them, at his free will and 
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pleasure, reserving to the king his rights/' &c. t 
aod by the same act, s. 3, power was given to 
dispose of two-thirds of such manors, &c. or the 
value of two-thirds in severalty, as were held 
in chief, or otherwise, of the king or other per- 
son, by knight's service, or in the nature of 
knight's service, for the advancement of a wife, 
preferment of children, payment of debts, or 
otherwise^ at the will and pleasure of the testa^ 
tor; reserving to the king, or other lord, his 
rights over the remaining one-third part, and 
his fines for alienation over the whole. By the 
34 & 35 Hen. 8, c. 5, s. 4, the last act was 
explained to empower those only who were 
seised in fee simple^ either in severalty^ in cor 
parcena^^y, or in common j and to such person 
only, to the extent in which he was interested, 
or, as the statute expresses it, ^^ inasmuch as in 
Um is or shall be ;" and the 14th s. in explana- 
tioQ of the common law {d)^ declared, that such 
^ or testament of any lands, by a woman 
Wrert, or person within the age of twenty-one^ 
or liy any person non sanse memorial, shall not 
^ taken to be good or effectual .By the 
i2 Can 2. c. 24, all tenures by knight's ser- 
vice in chief, and by socage in chiief, and other 

^tl)P«tJ€e Marq. of Win' 354; X KoU. Abr.^8, pL8; 
^^^9Ur*s Cazey 6 Co. 83; Sir Brooke y. Gatty, a A(k;34-' 
^^Ofrgs Cteriy's Case, Dyer, - 

B 2 
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tenures^ with their incidents (except copyhold 
tenure, and tenures in frank almoign, and the 
honorary services of grand serjeantry,) were taken 
away, and reduced to common socage, thereby 
giving the acts of 32. 34 & 35 Hen. 8, full 
and complete operation over every species 
of real property, of freehold tenure, of which 
the owner was seised in fee, and could, previ- 
ously to the last statute, have disposed, had they 
been of the tenure of common socage. Still to 
the devise of lands it was necessary the devisor 
should be seised in fee^ and that the lands 
should be of socage tenure (e). . By the stat. 
of 29 Car. 2, c. 3, s. 12, the power of devising 
was extended, by enabling tenants, pour autre 
vie, to dispose of their estates by wiUj in the 
same manner as they might give their estates 
in fee simple; but lands of copyhold tenure 
were not devisable by the common law, ^nor 
generally by custom ; and by the stat. 12 Car. 2, 
c. 14, s. 7? lands of this tenure were ex- 
pressly excluded from the operation of that 
statute. By custom, however, these lands were 
transferrable by surrender, and through the 
medium of trusts, which, as to copyhold lands, 
were not affected by the statute of uses (/'), 

(je)Gatoen v. RanUeSf Cro. Litt,iii,b,Jx.i;Tiiffhely.Page, 
Eli«. 804. 2 Atk. 37, 

(/) 27 Hen. 8, c. 10 ; Co. 
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these lands became subject to a person's will, 
by a surrender upon such trusts as he should 
appoint by will: the will, therefore, operated 
as a declaration of trust, and bound the lands 
in the hands of the heir and of the lord, as effec- 
tually as if the same lands had been of socage 
tenure, and had been devised in conformity with 
the statute of wills. A surrender, however, was 
only necessary to bind the kgal estate of copy- 
holds; therefore, a person who had only an 
tquitable estate in copyholds, might in equity 
bind such estate, without a surrender to the 
use of his will. Tuffnell v. PagCy 2 Atk. 37 ; and 
equity, which acts on the conscience of persons, 
obliged the collateral heir for the benefit of the 
peculiar objects of the court of equity, viz, 
wife (g), children (h) and creditors («), to sur- 
Jfeftder copyholds to the uses of his . ancestor's 
^11, even where such ancestor died seised of 
*he legal fee. 

In lavour of a wife or children, however, the 
^^pyholds must have been expressly mentioned, 
or intention disclosed to pas& them, by the will; 
y^t it was held sufficient, if the devise were a 
general devise^ to warrant courts of equity in sup- 
plying a surrender for the benefit of creditors {A:). 

Cg) Waiti V. BuUaSi i P. W.Co. (i) Hademody. Pope, 3 P-W. 

(A) Fielding v. JVintooodj 322. 

^ 6 Yes. 90 ; Bradley v. Brad" (k) Harris v. IngiedeWy 3P. W. 

fcy> a Vern. 1 63. 96 ; Church v. Munday, 12 Vet. 
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Now by the Stat, of 55 Geo. 3, c. 192^ which 
.is prospective CHily, the necessity of a surrender 
of copyholds to the use of a will is, in most 
cases, rendered unnecessary. 

When commerce produced activity^ and xc- 
quired capital to perform its operations, alitoa- 
tion commenced ; and from the year l676» it 
may be said, all persons have been enabled to 
dispose of real estate, or to charge the same by 
will, with. the exceptions foUowiag ; viz.. 1. Mm- 
vied womeitj who are expressly excepted, by 1^ 
stftt. 34 & 35 Hen. 8, c. 5,. and who tme con* 
ikidered, by the conunon law, under the influence 
of their husbands^ and therefore not siiffici^itly 
unbiassed to have the power of disinherit!]^ their 
hehrs, as to freehold lands ; even though tiieir 
husbands consented to such devise (/) : not can 
^ custom, eVen as to copyhold lands, for a 
married woman to devise without the consent 
of her husband, be supported (m). The wife 
of a man banished for life^ by act of parliament, 
becomes, in consideration of law, a feme sole, 
and may, therefore, devise her lands (»)♦ By 

-430 ; Judd ▼. Pratt, 13 Ve«. (m) Moore Rep. 1^3, pi. 

f68 ; Samp&m ▼• Sawfsm, 36S ; Stiver v. Tyrrdj d Wil- 

sr Ves. & B. 340; Kidmy son Rep. i. 

V. Coussmaier, 12 Ves. 136. (n) Countess of Portland ▼. 

(i) HearU t. Greenhanky Pledgers, 2 Vem. 104; Cwitp- 

2 P.W. 71 2; Preston's Shep.T. tm r. Collinson, 2 Bro. C. C. 

403, s. 4 ; AmU* 627 ; Co, Litt. 385. 
11^, b.; 4Co«62, b» 



HBAL ESTATE^ &D. 7 

way of trust, or by means of a power which 
operated as a trust before the statute of uses (o), 
and now as an use by that statute, a married 
woman may acquire the means of disposing of 
real estate by wiU {p). 

Infants are also expressly excepted out of the 
Stat, of 34 & 35 Hen. 8, and cannot devise by 
reason of their want of discretion (q) : though 
an infant may, it is said, devise by custom (r), 
if of sufficient discretion ($). In calculating the 
age of an infant, his birth-day must be reckoned 
inclusive (t) ; and no attention is paid to the 
hour of Inrth, since in law there is not any frac- 
tion of a day (u) ; and an infant cannot, it should 
seem^ be enabled by means of a power, to pass 
any interest in his real estate (<r). 

The incapacity extends to all persons of 
unsound mind ; and under this description are 
included, madmen, idiots (t/), persons grown 

(o) 27 Hen. 8, c. 10 ; Pea^ 
eeAy.Mohkf a Ves. S. 191. 

(p) SouAby V. SionAousei 
3 Ves. S. 610 ; Co. Litt* 1 1 2, b ; 
Hearle ▼. Greenbanky 3 Atk. 
711 ; C^nerv. Latfer^ 3 P. W. 
624. 

{q) Hearle v. Greenbanky 
3 Atk. 710, ei seq. Hobart, 

235« 

(r) Peirk. 221, b. 504; sed 
vide Cro. Eliz. 805. 

(s) Hearle v. Greenbank, 



3 Atk. 711; sed quaere, and 
vi(2rnoteii to 403, of P. Shep. 
Touch, wher^ this point is de^ 
nied. 

(f) Herbert v. Torbaly 1 Sid. 
162; S.C. Sir Tho. Raym.S4. 

(u) Anon. Salk. 44; Sir 
Robert Hotoard's Casey 2 Salk- 
625. 

{x) Hearle v. Greenbank^ 
3 Atk. 697. 

(y) Swinb. 1 n ; P. Sbep- T. 
403. 412. 
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childish by reason of old age, or distemper;- 
persons drunk (js;); persons bom deaf, dumK 
and blind, who are considered as idiots (a) ; and 
persons under duress (6). In Mountain v. JBcn- 
net^ 1 Cox, 354, it is clearly stated, that it is. 
not necessary a person should be insane, to de- 
prive him of the power of devising ; but. that, if 
he be not of a sound and disposing mind, his. 
will, made during the continuance of such inca- 
pacity, .will be ineffectual (c). 

Traitors are incapable of devising, because 
their lands are forfeited to the crown, on judg- 
ment given (d) ; but, after pardon, such persons 
may devise subsequently acquired lands (Pres- 
ton's Shep. T. 434) ; and their wills, it should 
seem, are good against their representatives, 
though .void as against the crown .(P. Shep. 
Touch. 404). Felons m^y AeVise hnds:; the for- 
feiture for felony not extending to th^ inherit- 
ance. P. Shep. Touch . 404, sed quaere (e). Vide 
also, P. Shep. Touch. 412, where it is doubted 
whether the will of a felon is not revoked by the 
crime. And other persons are enumerated in 

(z) Swinb. lit; P. Shep.T. Moriey, g Yes. 478 ; Ex parte 

421 • ■ Cranmer, la -Ves. 445; Ex 

(a) 1 Inst. 42, b. parte Smith, Swanst. 6. 

(b) Ptdhury v. Trevdian. (d) Co. Litt. 391, a; Co. Litt. 
Dyer; 143, b. 3, b ; Page's Case, 5 Co. 52- 

(c) P. Shep. T. 403. 412; (e) Co. Litt. 2, b; Page's 
3 Bro. C: C. 441 ; Ridgimy v. Case, 5 Co. Rep. 52. 
Darwin, 8 Ves. 65; Niel v. 



POWER OF BBQUEATUING PERSONAL PROPERTY* 9 

P. Shep* Touch; 404, as being incapacitated ; such 
as Ubellers, &c. who are not, it is apprehended, 
disabled by our law, by reason of such crimes. 

Tenants in tail, as such, cannot devise, because 
their, power of ahenation ceases on their deaths, 
and the estate descends on their heirs in tail, who 
claim per formam doni, and in effect under the 
original grantor. 

Joint-tenants, while such, cannot devise, be- 
cause they are excluded by the construction of 
the Stat. 34 & 35 Hen. 8, as also by the common 
law ; and because, on their death, their surviving 
companion in the joint-tenancy claims anterior 
to their will, and by the original grant if). 
' Corporators are prohibited from devising lands 
of which they are seised in their corporate capar 
city, because they hold in right of the corporate 
body, and their estate devolves on their suc- 
cessors. - . 

Lastly, aliens (g) cannot devise, because they 
cannot, whilst they continue aliens (P. Shep.T, 
403), purchase lands for their own benefit (A) ; 
and they cannot acquire lands either by descent 
or otherwise by act of law^ even for the benefit 
of the king(i); and on their death the same 
lands shall devolve to the king (A:). 

Secondly, the right of bequeathing personal 

if) 1 Inst. 185. .^ (0 CflfofV* Cdsty 7 Co. Rep. 

(g) I Inst 3, li. ^jj p^^^^ ^^ ^^^ jj^^ 

(*) Liu. «, b. 5^, b. » • 
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property has existed from aU time (/), and men* 
tian: is expressly made of this power by the 
9 Hen. 5, c/18^ anno 1225 ; no restraint haviftg 
been put on the disposition of this kind of pro- 
perty, from the disregard with which it was treat- 
ed, and because, imtil later times, thb spedies of 
property was not very considerable in amount. 
By custom, however, till a late period, the inha^ 
bitants of York were restrained from dii^oidng 
of their personal property (m)* 
. Accordidg to the better opinion, male* of the 
ageoffour*Benyears,.and females ofthe^ge of 
twelve years, may bequeath personal e9tatae(n) ; 
these b^ifig the ages at which the civil law (o) 
has allowed bequests of this property ; and our 
UiWi in interests of this nature, follows the civil 
code (p)« Various ages have, however, been 
noticed, at which discretion for this purpose 
commences. 3 Black. Comm. 497* 

.;The exceptions to the last foregoing rule are, 
married . women, who carniot even di^iose of 
their chattels without the consent of their 
husbands ; because, by law, all the personal 

. • 4 ■ . . ■ • < 

.(/) Ill, b. Co.Litt. ji.;$.i. V. Srickhousct a Mod* 315; 

^vUle /; Ves. 7QO See stat (0) ^ Mai. 315; Hanson r. 

4 W. & M. c. 2, and 2 & », , ' rr 1 

a Aame c t; Touch. 403, n. 12; Hearle v. 

' * ' Greenbankf 1 Vcs. S. 303 ; 1 Inst. 

{u) Ex parte Hott^land, 11 351, a; n. 304. 
Ves. 1 1 Inst. 89, b ; Smatbvood (p) Ibid. 
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property of the wife, of which the husband can 
acquire possession, vested bj her marriage^ in 
him: (q)i and though he give his wife leave to 
l^queath pensonalty, he may revoke such leave^ 
by forbidding tJie probate of her will after 
her de»th; (P; Shep. Touch. 41 1, n. 1.) Even a 
woman/8: cbodes in action devolve to her hus- 
band by her death in his lifetime ; and he may^ 
by admijnistering to his wife, become entitled 
to them(r). An adktiinistrator de non bonis, of 
the wife, ndll also be a trustee fw the.represen* 
taiives of the surviving husband («) ;. but if the 
husband die in his wife^s lifetime^ her ^hoses in 
action iiemain^her property. . 

Wb»e a bequest Vab'*o\il.^ wife of -B., pay- 
able tWelvd nkmths ^%d£ lAie decease pf the te^t^ 
tiix ; the testatrix di^, and B. died more than 
a year alter the testatriK, having by /his^ will dis- 
posed of the legacy to -his kvife before it was paid ; 
it was held, that being a chose in action it sur- 
vived to ih)^ rmfe (t) : notwithstanding JB. received 
the interest, and a fund^ (a chose in action), 

(^) Macauley v. PkiUpSy ^Bvo. Y. C.syS; FOtiplace.y. 

4 Ves. jun. i8 ; Beresfbrd v. GeorgeSf i Ves, jun. 46* 

Hodioni 1 Madd. 373 ; Roll. («) Sguib. v. W^n, 1 P. W. 

Abr. Devise (A.) pi. 8. ib. jrf. 378 ; Elliot y. Collier, 3 Atk. 

9. 40; Mich t. HUly 9 Ves. 5^^i 2 Ves. 15, S.C.; u Vvf. 

869. . . Abrid. 88, pi. 24. 

(r) 29 Cor. ^, c 3, i. S5; (fyBhuniv.'Besthndf^VeB. 

Macank^ y. Philip$i 4 Ves. 51& 
jun. 19; Freeman v. More, 
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was in tiie lifetime of B. agreed to be appro* 
priated to answer this legacy. 

If the wife have a separate estate she . may 
dispose of such estate, without the consent of 
her husband {u) ; because, as to such property, 
she is, in the c(msideration of law, a feme sole (or) : 
so A fortiori J she may dispose of the savings of 
such separate estate (y). A separate estate may 
arise to a married woman, either by express de- 
claration, or by directing that her receipt may 
be a good discharge, or by giving the sum or 
bequedt for her liveHhood (^r), or by a direction 
to pay the same into her hands : but a bequest 
of interest to a married woman simply, does 
not , exclude her husband (a) ; nor does a gift for 
her own use and benefit (fc). Roberts v. Spicer^ 
5 Mad. 4^1. By industry and frugality, also, 
a married woman may acquire a separate estate, 
if her husband desert her for a length of time (c). 



(tt) Buck V. Milnes, 2 Ves. 
Jun. 488; Hubne V. Tenant, 
1 Bro. C. C. 18; Norton v. 
TurviUe, 2 P, W. 144 ; Swinb. 
Wills. 156; Tappenden v. 
JValsfh 1 PhHl. Rep. 354; 
Heatley v. Thomasy 15 Ves. 
*Sg6; note (n) to 134; Tho. 
Co, Litt. 

(«) Peacock V. Monk, 1 Ves. 
S. 191 ; Fettiplace v. Georges, 
1 Ves. jun. 46 ; Rich v. Hull, 
9 Ves. 375. 



(^) Bletson v. Sa'cotfer, 1 Venu 
844 ; Slaming v. St^e, 3 P. W. 
338 ; Gore V. Knighiy % Vern. 

535- 

(z) Harilei/ v. Harle, 5 Ves. 

545. 

(a) Lumb v. Milnes^ 5 Ves, 
521. 

(b) Lee v. Priauxy 3 Bro- 
C. C. 381 ; mUs V. Sayersy 
4 Mad. Rep. 409. 

(c) CecUv. Juxon, 1 Atk. 378. 
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Power may also, by settlement or will, be re- 
served or given to a married woman to dispose 
of personal property (d) : and she may bequeath 
goods and chatties which she has as executrix 
in trusty without the consent of her husband 
(P. Shep. T. 402), because such property would 
otherwise go to the next of kin of the original 
testator^ in a course of administration (e). Her 
.paraphernalia, however, do not constitute part 
of her separate estate, as suck^ though as against 
legatees she has a prior right to the sanie. They 
are (with the exception of such part as may be 
separate property) Uable to the debts of her 
husband ; though the husband^s real estate, if 
charged with debts, shall be applicable prima- 
rily (jT), so as to secure to the wife her para- 
phernalia. 

Persons (g) insane, and all persons falling under 
that class, labour under an incapacity of be- 
queathing personal property, except during lucid 
intervals, because they have not any disposing 
mind. 

Traitors, and felons — convict, and outlaws, 
are also under a disability, because their goods 

{d) Randall v. Hearle, a 3 Atk. 369 ; Graham v. Zon- 

Anstr. 363; Co. Litt, 351, n. dondeny^ ib. 395; Burton v. 

304, S.6. Pierrepont, 2 P. W. 79 ; Nor'^ 

{e) Swinb. 154. 7 Mod. 148; the^ v. Northey, 2 Atk. 77. 

1 P. Shep. T. 403, n. 7. {g) White v. Driver, 1 Phill. 

(/) Tipping V. Tipping, 1 Rep. 85. See note(c) p. 8. 
P. W. 730 ; Snelson v. Corb^tf 
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und chattels are forfeited by reason of their 
crime (^)« 

Joipt^tenants, if they continue so till their 
death, are disqualified, because their interest 
on their death survives, and is determined 
by their death, and consequently nothing re^ 
mains to be disposed of. An alien frimid 
may acquire personal property, and bequeath the 

same. SRolLRep. 94. Com.Dig.Alien,[C.] 7* 
But an alien enemy forfeits all his personalty 
to the crown, if advantage of such for£^ture be 
taken during the continuance of such hosi^lily^ 
Antome v. Morshead^ 6 Taunt. 239* On de^ 
daring war, says Mr. Hargrave, in a note to 
Co. Lit. 1S99 h. the king usually qualifies 
such declaration by permitting the subjects of 
the enemy resident here, to continue so long 
as they peaceably demean themselves t and 
without doubt such persons, during such time, 
are to be deemed alien friends. 

The next consideration will 6e, What is a 
sufficient will to charge real estate mth legacies f 
Origuially, lands that were deviseable by 
custom did not require any ceremony («) ' to 
give effect to such devise. P. Shep. Touch. 407 ; 
nor did the stat. 32, or the stat. 34 & 35 of 
Hen. 8, invalidate the custom, or require any 

(h) 1 In8t« 391, a; P* Shep« (f) Co. Litt. ^ii, k 
T.405. ib, 499; 1 Inst. 185. 
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ceremony to the devise of those landa. By the 
52 Hen. 8, c. 1, wnting was made essentml to 
a devise under that statute ; and this was the 
only restnotion imposed: even if a twtator 
declared h«i will % 2S7or<i, and the same will 
was reduced into writing by another in the life- 
time of the testator, it was a sufficient compliance 
with the statute (k). Signing was not neces- 
sary by that statute, and the name of the testator 
might be averred (l). In the case of Sir Fran- 
cis Wondey, parol evidence tme admitted^ and 
attowed to be given by the framer of the wilU 
after lie had released the several interests which 
he took under that wilL As the law then stood, 
per^cms in the agonies of death were easily per- 
fmd»A to mafce their wills, and gireat scope ww 
necessarily l^ft foiP fraud* ^y a 8t9'tute(w), comr 
fooiily istyled; the stofaite for the prevention of 
frauds and pei^uries» it was enacted* " that after 
the 24rt:h June 1676, all devisee and bequests 
of aaiy lands or tenements, devised either by 
force of the fitatttte of wills, or by that statute, 
or by force of the cwstom of Kent, -or tiie cus^- 
tpm of any boyough, or any other particular 
custom^ shall be m *?nViwg*, and signed by the 

(t) 3 I^^v. 79, pi. 1 20 : Dyer, 36a ; Sir Francif WorsUy's 

ja, a, pL (2 ; P, 3hep. T. 405, Caie^ 1 Siderfc ^\^ ; S. P. 

i^Cf 407 » Putbyy, Trevelian, ^.hev, 79, pi- 120. 

Dyer, 143, a. (m) 29 C^r. 3, Cw 3, & 5- ; 

(0 DfW V. Mundayt 1 Sid. . 
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party so devising the same, or some other person 
in his presence, and by his express direction, 
and shall be attested and subscribed in the 
presence of the devisor, by three or four credi- 
ble witnesses, else such mils shall be utterly 
void and of no effect. 

The requisites by this statute to charge lands 
are, therefore, 

1. Writing : 

2. Signature by the testator, or by some other 
person in his presence, and by his direction. 

It is observable, that this act of signaiture may 
be in any part of the zmll (n). Sealing, though 
formerly deemed a sufficient signature (o), is not 
now considered signing within the statute (p) ; 
the acknowledgment, however, by the testator, 
of his hand-writing, is sufficient (q). 

3. Attestation, 1 by three or more credible 

4. Subscription, J witnesses. 

The attestation is by law appUcable to the fact 
of the testator's sanity at the time of his sign- 
ing (r). It is necessary the whole will should 
be before the testator at the time of such attes- 

(n) I Eq. Cas. Abr. 403. {q) SionAoMse t. Eodyn^ 

(o) Ltmimfm t. iStoni^, 3 P. W. 853. 

3 Ler. 1. (r) Harris y. Imgledew^ 

(p) Doe w.Ptack, 9 Maid.ft 3 P. W. 93 ; Ex parte Ilekes- 

Sd.580; SmUkY.EvmUy 1 Wil. fer, 7 Ves. 367; Pattki Mar- 

313; EUisw.Swuth^ 1 Yes.juD. quis of Winchesters Coje^GCo. 

11; WHf^ ▼. Wakefivrd^ 17 Rqp. 23. 
Ves, 459. 
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tation {s); it is likewise necessary that the 
testator be so far present, as to be enabled to 
see the witnesses subscribe (t) ; and such pre- 
sence is both at law and in equity, construed 
to mean mental presence, or knowledge of the 
fact of attestation (u). Subscription by a mark 
is a good signature, within the meaning of the 
statute (ai) : such signature and attestation may 
be at different times (y), the testator at the 
time either signing, or acknowledging his hand 
writing; which, as before observed, is equivalent 
to signature (z). 

Publication is, in the eye of the law, also 
necessary to the due execution of a will (a) ; but 
it is not necessary that such publication should 
be expressly by a person as his mlU since if it 
be in terms delivered as a deed, it will be ope- 
rative, and be a due publication as a will (6). 
Acknowledgment by the testator of his hand- 

(*)Irea v.Zr/66, 3Mod. 263; («) Addy v. Grix, 8 Ves. 
1 Eq. Cas. Abr. 403. 185 ; S. P. ibid. 504. 

{t)Doey.Tkanzfod,iM^k ,77, & cas. cited n. (1); 5nu^A 
S. 294; Brodenck v. Bro^ ^ ^^^ ^ y^^ j ^^ 

Jmo* 1 P. W. 239; 1 Eq. stonehouse v. Evelyn, 3 

C«. Abr. 403. F.W.253. 

{u) Right V. Price, l Doug. (a) Ross r. Etoer, 3 Atk. 161. 

H; Chetfwynd v. Wyndham, {b) Habergham v. Vincent, 

iBurr.423; Ex parte Ilchester, 4 Bro. C. C. 352 ; PassmorcY. 

7 Ves. 370. Passmore, 1 Phill. 216. 
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writing, will also be a due publicatioH 
Though the requisites of the statutes do 
appear on the face of the will, yet if they hi 
been complied with, and proof can be addue 
sufficient to satisfy a jury of that fact, it 
sufficient (rf). 

It is observable the i^tat. of 29 Car. 2, c. 
does not extend to copyhold lands, new 
annuities in fee, not to customary lands, wh 
hre not devisable without a surrender to the 
of a will: but it does extend to custom; 
lands, which are devisable without a stirreft 
to the use of a will (e). 

It may be remarked, that all pei^ons exc 
those who ^re irifaimous, aii perjured persons, \ 
the like, and such as want understanding 
judgment ; as children, infants, and the like, 
gbdd witnesses (/). The wife of an execute 
an executor ntrt: taking any beneficial ifttei 
under the will, is a good witness (g) : but a 
versionary interest, given to the wife of a witn^ 
disqualifies siuch Ivitness, so far as relates to 
wife^s interest, even though his wife died bef 

(c) Stonehouse v. Evelyn, 3 (e) P. Shep. T.434« 

P. W. 253 ; Longford v. Eyre, (/) P. Shep. T. 409 ; W^ 

i'P.W. 741; Dyer, 143, b* ham\.Chetwynd,\'^\m.^\ 

'(d)EUisv.Smifh,iyes.j\m. (g) Phipps v. Pitcher 

11 ; Lord Rancliffe v. Parkins, TdUnt. 220. 
6 Dow. iParl. Rep. 262. 
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ber 6st9ite became ^ estate in possession. 
Ha^ld V, TAoiy* 6 3arn. & Aid- 589- But 
tQ render the evidewce of witnesses, who are 
legatees, or devisees, credible, it has by sta- 
tute been enacted (^), that laU witnesses shall 
forfeit the interest to which they otherwise 
TOjild bav^ been entitled, under the will to 
wfeich they are jvitnesses, whether the will 
J^lf^es to real or pe^rsonal estate, (the latter of 
^bict does not require any witness (i) ;) a 
debtor, however, does not lo^e his. debts by being 
a witness (k). As legacies are fluctuating in 
amount until the testa^tor's death, a general 
cibftTge of le^cies by a will duly executed to pass 
land, will in analogy to a charge of debts, be 
An|Ei$ftent to «hfurge th« ^and with fdl 3uck lega-^ 
<;ie9 fts 1;he testator ma^ give, notwithstanding 
jSQine be mentioned by a paper dated subs^ 
<^UQnt to the will ; and that paper be not ,4uly 
'Attested to pass lioid (/)• A paper expressly 
^ferred to by a will, shall be taken as part 
•thereof, though not atffistedj provided the same 
^ written before the execution of the will(m)i 

Cft) 85 Geo. «,* c. 6. . BougMon^ a Atk./a74; Meters 

Ci) L^es .V. Summergill, 17 v. Masters^ i P. W. 493 ; 
'^%%. 509. H(d>ergham v,yi7ice99ty.2Ye». 



t*) Wyndham v. CArtioyfirf, J. asi ; 5»«»*^ v. Prujean^ 

^ &urr. 497. 430. . SVes.sSo; Hooper V.Goodwin, 

fjt) Harris v. uPorifcer, Ambl. 1 8 Ves. i 66. 

CheUjoynd v. Wyndham, {m) Wilkinson ▼. Adam, 1 



^ Burr. 433 ; Bmdenell v. V, & B. 446. 
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For, says Lord Eldon(w), "if the produce < 
estate is to be disposed of, you must sh 
instrument, in effect executed by the t© 
" in the presence of three witnesses, an 
** dencing from its own contents, that it 
" in a sense : even if no attestation is anne 
" it. The rule of law is, that an instrumen 
" perly attested^ in order to incorporate ai 
" instrument not attested, must describe it 
" to be a manifestation of what the pape: 
" be incorporated, in such a way that the 
" cannot be under any mistake.'' 

The charge may be, and frequently is, 
ever, expressly confined to the legacies 
by the will (o). 

Tlie foregoing doctrine must be confii 
those cases in which the land is merely the ( 
aryfund for payment of legacies {p) ; for a ] 
cannot reserve to himself a power by w 
charge legacies on land by an unattested j 
because such a reservation would be in 
opposition to the; statute of the 29 O 
€• 3, s. 5 {q). 

(») Smartv. Prvjean^ Q Vei. P. W. 432 ; JVi/ndham ' 

565. toynrf, 1 Burr. 423 ; Hcu 

(0) Haooe v. Medcalfef 1 Bro. ▼. Vincent^ 2 Ves. , 

C.C261; Bonner \. Bonner y Sheddon v. Gcodrick, 

13 Ves. 379. 481 ; Rose v. Cunning} 

(p) Brudenell v. Boughto?!, Ves. 29 ; Hooper v. G 

2 Atk. 272. 18 Ves. 166. 

(q) Masters v. Masters, 1 
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But that the charge may attach on real estate, 
in addition to the necessity of the will conform- 
ing in all respects to the statute of wills, the 
mlention must be clear and plain (r) : therefore, 
where a testator commenced his will by saying : 
—As to all my worldly estate j I dispose of the 
same as follows, after my debts and legacies 
paid; (then after ^ving several legacies the 
testator added) : After my legacies paid, I give 
the residue of my personal estate to my son ; 
and then devised to him a real estate, and ap- 
pointed him one of two executors ; it was held 
the first clatise^ was so explained by the bequest 
of the residue of the personal estate, that the 
^^ estate was not well charged with legacies (,s). 
Hie same doctrine was also held, where the real 
estate was specifically devised (t). 

A different construction has been made with 
regard to debts (w), a general charge in the 
Commencement of the will, being in favour of 
creditors, suflScient to charge the realty, even 

(r) Knightk^ v. Knightiey^ y. Robins^ 7 Ves. dog ; over- 

* Ves. J. 332 ; Davu v. Gat' ruling Trott v. Vernon^ Prec. 

*H€r, 3 P. W, 188, Ch. 430; S. C. a Vera. 708. 

O) Gardiner v. Davisy 2 P,\V. (u) KnighUey v. Knightki/9 

^8^. 2 Ves. J. 332; Smallcrop v. 

if) Knightley v. Knightlei/f Finderiy 3 Ves. J. 739 ; KeeUng 

^ Ves. jun. 332 ; Williams v. v. JBrottm, 5 Ves. 36a ; notwith- 

^*^^, 3 Ves. 545 ; Smallcrop standing a dictum in Williams 

^. JFinden^ 3 Ves. 739 ; Powell v. CAf%, 3 Ves. 550. 

c3 



deVidefd (p). The intention to charge the real 
efstfttef, ts collected from the circumstance of the 
deVisefe beittg al$6 made executor : as in Btvde* 
nell V. BoughtoHj 2 Atk. 297. The testator iri 
that fcase cottrtn^iiced his will, by giving dSi his 
worldly estate ; and then after givitig legacies, 
he gave the remainder of his estdte (r6al, at a 
Jifeirticular place), ialid all his freehold and per*^ 
sonal estate, not befbrfe diis^Osed of, aftftf fjay-* 
ment made of his just debts alid kgadeSj to A. 
t^hotti he appointed t^ecutbf. Thfe legacies 
Irefe held well charged on the feal estate. 

So in Tompkins v. Tompkins^ Precedents in 
Chancery^ 397> the bequest was, " aftef my debts 
and legacies paid, I give, Ac/' and the real estate 
was held charged- The same rule prevailed also, 
where the heir at law was both devisee and the 
surviving 6xtec5utor, at th6 time the legacy be- 
queathed was claimed (j). Again, whef* thfe heir 
at law was both devisee and executor j and direw * 
the testator's rviUj by which the testator dirfeeted ja 
his executor to see his will performed (r); it was j^ 
heM that the real estate was wdl charged. S< 
where a bequest was to a daughter, to be pait 



(p) GodoipUm ▼. PemMKiy (9) Denn v. Afe&r, 5 OVhcik: 

t Ves- & 271 ; Harris v. Rep. 561. 
liieMlra\ 3 P. W. 96: Bowdkr (r) Alcock y. Sparkawk, 

▼• Siiwf*, IVec. Ch. 264 ; Vera. SfiS ; Potodi ▼. 

cfMkXm PmKtU yr. Robins^ 7 Yes. 7 Ves. 211. 
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one month after the decease of the testator's 
wife, to whom the testator gave a Ufe interest 
in his real and personal estate, with the rever- 
^km tQ his souj whom be also ipade executor ; 
the personalty being deficient, the real estate 
was held liable, though not charged by express 
words (s). 

Again, where a testator gave a hfe estate to 
his wife, in his real and personal estate, and 
after her decease, gave various legacies, with 
the residue over ; the realty was held tq be well 
charg^ : the testator considering the fund, in 
the construction of the court, as entire (t). Th^ 
inference of intention to bind the land also arose, 
where the whole personalty was given away, 
and the real estate was limited to one for life, with 
limitations over ; and a bequest was given twelve 
months after the remainder-man of the real 
estate came into possession (u). Again, where 
a testator devised estates for life, with the 
leversion in fee to A, charged with lOQ /. 
arpiece to his six nieces, to be paid thpni re- 
spectively twelve months after the testator's de- 
cease ; it was held that the charge extended over 
the whole real estate, and was not confined to 

{*) Lt/pet V, Carter^ 1 Ves. 4 Madd. Bep. 188. 
S. 500. (tt) Miles V, Leighf 1 Atk. 

(t) Brudenell v. Boughton, 5T5 ; Walker v. Walker , a Atk. 

2 Atk. 270; Bench v. Biles^ 625. 

c 4 
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the reversion in fee ; and the same legacies were 
decreed to be raised at the end of a year from 
testator's decease, with interest at 4 per cent, till 
raised {x). It is observable that if the fund has 
once borne the charge, it shall not again be 
subject tQ it, though the money raised be mis- 
applied (y) ; and if a particular fund be charged, 
which fails, the legatee will not have any re- 
lief (z). Where the land is devised, or the rents 
and profits thereof are devised, for pajrment of 
debts and legacies, a sale may be made under the 
authority of the Court of Chancery, though not 
where they are directed to be paid out of the 
annual rents and profits (a). Copyhold lands are 
expressly excepted out of the stat. of 12 Car. 2, 
c. 24, s. 7, because lands of this tenure were not 
generally devisable by custom, nor by the com- 
mon law. To give validity to a transfer, or con- 
veyance of lands of this tenure, a surrender was 
at law, as to the legal estate (6), absolutely ne- 
cessary; and when a surrender was made, a 
trust might be declared of such surrender even by 
parol: but since the Statute of Frauds, 29 Car. 2, 

(x) Carter v. Carter^ i Ves. (a) Anon, l Vern. 104 ; 

S. 169. Boughton V. BrudeneU, 2 Atk. 

(y) Oldfieldv.Oldfieldf iVem. 272; Booile v. Blunddl, 1 

336 ; Ivy V. Gilbert, 2 P.W. 20; Meriv. 233. 

Omerod v. Hardman, 5Ves, 736. (b) Tuffhell v. Page^ 2 Atk 

(z) Choats V. Yates, 1 Jac. 37. 

& Walk. 102. 
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c. 3, s. 7j a writing is absolutely requisite, as 
every trust to be valid must, by that Statute, be 
reduced into writing. . A paper, in the nature 
of a will, does as to copyholds operate as a mere 
declaration of trust (c), which has relation to 
the time of the surrender, so as to avoid all 
mesne acts (rf). Surrenders were, however, sup- 
plied, as before observed, in equity, in favour of 
the peculiar objects of that court ; and persons 
who had only the equitable estate might have 
devised the same without such surrender* By 
the statute of 55 Geo. 3, c. 192, which is pro- 
spective only, a surrender to the use of a will, 
even by a person having the legal estate in 
copyholds, is rendered unnecessary. For the 
devise of lands of this tenure, therefore, a simple 
writing is sufficient, and all other ceremonies 
may be disregarded ; though the Master of the 
Rolls doubted, whether an equity in copyholds, 
ought not to have been attested by three wit- 
nesses to pass such interest (e). 

As to the requisites to pass personal property. 

By the 19th sect, of the Stat, of Frauds (/), it 

is enacted, that after the 20th of June 1676, no 

(c) TuffheU V. Pagff a Atk. 185; 13 Mod. 49, S. C. ; Tuff- 
37 ; Doe v. Danvets, 7 East, nell v. PagCy^ Atk. 37 ; Carei^ 
^99 ; Habergham v. Vincent, v. Askevoy 1 ,Cqx, 244. 

4 Bro. C. C. 353 ; Caret/ v. (e) Wagstafft v. fVagstafe, a 
Ashetn), 1 Cox, 242. P. W. 259. 

(d) Benson v. Scott, 1 Salk. (f) 29 Car. 2> c. 3^ 
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nuncupative will shall be good, where the estate 
bequeathed shall exceed the value of SO/* that 
is not proved by the oaths of three mttkes^s that 
were present at the making thereof; nor unlesa 
it be proved that the testator at the time of pror 
nouncing the same, did bid the persons present, 
or some of them, bear witness that such was his 
will, or to that effect ; nor unless such mmcU" 
pative will were made in the time of the last 
sickness of the deceased^ and in the house of his 
or her habitation or dwelling ; or where he, or 
she, had been resident for the space of ten days, 
or more, next before the making of such will ; 
unless where such person was surprized, or taken 
sick, being from his home, and died before he 
returned to the place of his or her dwelling. By 
the 20th section it is enacted, that if six months 
pass after speaking of the pretended testamentary 
words, no testimony shall be received to prove 
any such will, except the testimony, or the 
substance thereof, were committed to writing 
within six days after making the said will ; (but 
this act does not extend to soldiers in actiuil 
service, nor to mariners on the sea.) But as the 
requisites prescribed by the stat. of 29 Car* 2, ^ 
e. S, as to lands, do not relate to chattels real ^ 
or personal (^), (except to a term attendant oi 

(g) Walker v. Walker, i Meriv. 515; Co. Litt. 111, b. 



PERSONAL PROPERtY. ^*J 

the inheritance, which is in equity considered 
part thereof, and to the devise of which three 
witnesses are requisite (A),) a paper, if written, 
signed, or acknowledged by the testator, is suf- 
ficient for the bequest of personal property, with* 
out attestation (i), even where the personalty has 
been previously bequeathed by a will duly at- 
tested to pass land, and by which will the realty 
was charged in aid of the personal estate with 
payment of debts and legacies (A:). The hand- 
writing of the testator, however, must be proved. 
P. Shep. Touch* 408. Legacies, though charged 
on lands by a devise duly executed and attested j 
may be varied or revoked by a subsequent will 
unattested (/), because the personal estate, is 
still the primary fund, for this purpose. To the 
bequest of stock, however, two witnesses are ne- 
cessary by statute law (m) ; but, on a bequest of 
stock, by an unattested will, the executors would 



(A) Whitchurch Vv Whit- 
diurch^ s P. W* 236; Beau' 
dmmp V. Earl of Httrdwicke, 
5 Yes. 285. 

(i) Carey v. Askeu), i Cox, 
34d ; Gaxjder v» Standewkkf 2 
Cox, 16; P. Shep. T. 406. n. 
(21) ; ThwiUtv. Smith, i RW. 
13, n. ; 1 Swinb. 30O ; Lunherry 
V. Mawriy Comyns' Rep. 451 s 
Coxe V. Bassett^ 3 Ves. J. 160. 

{k) Coxe V. Bassettf 3 Ves. J. 
^63. 



(I) Wyndham v. Chettoyndy 
1 Burr. 423 ; Rose v. Cunning" 
ham, 1 2 Ves. 29 ; Hooper v, 
Chodimin, iS Yes. 167 ; Atior^ 
ney*'General v. Ward, 3 Yes. J. 
331 ; Holford v. Wood, 4 Ves^ 
90. 

(m) Bank of England v. 
Lunn, 15 Yes* 569 ; 1 Geo. 1, 
c 19, s. 12 ; 30 Gf o. 2, c. 19, » 
<B* 49 ; 35 ^co* 3> c. 14, 8. 16. 
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FOIiM or A WILL OR TESTAMENT* 



it is apprehended, be trustees for the legatees (p}. 
As no particular form is prescribed by the seve- 
ral statutes, to the validity of a will, a ueed may 
operate as a testamentary disposition, if a suffi- 
cient intention be disclosed for this purpose, 
and provided it have the requisites prescribed 
by law to the validity of a will (p) ; and not- 
withstanding delivery of the instrument as a 
deed (q). Buller, J. in Habergham v. Vincent^ 
2 Ves. J. 230, says, a will operates only from 
the death of the testator ; and an instrument 
in any fonn, whether a deedlpoU, or indenture, if 
the obvious purpose is not to take place till after 
the death of the person making it, shall operate 
as a will ; and a voluntary bond for the pay- 
ment of a sum of money, after the death of the 
obligor, is in the nature of a legatory disposi- 
tion (r). Such a deed, to operate as a will, must 
be perfected (s) ; and instructions to a solicitor 



(o) Bipley V. Watertoorthf 7. 
Ves. 435. 

{p) Carey v. Asketo, 1 Cox, 
431 ; Metham v. Duke ofDe- 
vofty 1 P. W. 530 ; Habergham 
V. Vimcenti 4 Bro. C. C. 352; 
S. C. 3 Ves. J. 204. 

(y) Green v. Proudy 1 Mod. 
117 ; IVyndham v. Chettoyndy 
1 Burr. 431 ; Habergham v. 
Vineenty 2 Ves. J. 230 ; Tho' 
roldy. Thoroldf 1 Phjll. Rep. 1 ; 



Rigden v. VaUiery a Ves. 253. 

(r) Ramsden v. JacisoHf l 

Atk. 293 ; Draiefordy. WUkei, 

3 Atk. 540. 
(s) Griffin v. Gr^n^ ci 

4 Ves. 197; WaOer v. WMer. 

1 Mer. 515 ; Windsor v. PIs^. 

2 Brod. & Bing. 650 ; P. Shep _ 
Touch. 408 ; ^l^ood v. WootSz^ 
Phill. Rep. 370 ; Rymer v- 
Clarkson^ 1 Phi]]. 32. 
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LEGACIES ARISING UNDER POWERS. 2g 

were held a sufficient disposition of personal 
property, the testatrix writing to her soUcitor, 
" this you have under my hand if any thing hap- 
jpens before the zmiting is draxm up (f).'' It is 
observable also, that a will may be of several 
parts (w), and written at different times {x). Le- 
gacies may arise by virtue of a power, in exercise 
of which, strict observance is to be paid to the 
forms, if any, prescribed for the valid execution 
of the power {y) ; therefore a general power to 
appoint by deed, cannot be exercised by a will, 
though a power to appoint by any writing, or 
instrument, may be exercised by a will (z); 
and a power to appoint by will generally, is 
well executed by a writing in the nature of a 
will (a). 

A general power to appoint personalty, by 
deed or will b jmay be exercised by a will suf- 
ficiently and properly executed to pass personal 
estate (c). So where a power was given to -4. to 

(0 Haberfidd v. Browning, Doe v. Pearse, 6 TaunU 402.* 

cited 4 Ves. floo ; Carei/ v. («) PuUeney v. DarUngton^ 

Askevof 1 Cox, 341. Cowper, 260. 

(i«) Chalton ¥. Griffin, 1 Burr. (a) Driver and Berry v. 

549. Thompson, 4 Taunt. 294. 

(x) Brudenell v. Botighton^ (b) Maddison v« Andrew^ l 

a Atk. S73 ; Cobboldy. Bias, 4 Ves. S. 60. 

Ves. aoo. (c) Dufv. Wilson, 1 Bro. C. 

(y) Wright V. Wakeford, 4 C. 147 ; D. of Marlborough t. 

Taunt. ^1 3 ; S. C. 17 Ves. 459 ; Lrf. Godolphin^ 2 Ves. S« 77. 
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charge nn estate, in settlement^ with 300/.^ to be 
xliTided as A. should by his will duly executed 
^ippoint, an appdintment by a wiU attested by 
two witaeases was supported (rf). Any ceremony 
to the vaUd execution of a power may be re- 
tpiired at (he discretion of the d(MU)r of the 
power (e) ; diough a person cannot reserve tq 
iiimself a power of disposing or charging real 
^tate, <ftherwise than authorized by the statute 
^39Car, 2,c.;S(/). 

Powers must be stiiiotly pursued, fpr tihey .^re 
construed strictly ; thus a power to appcnnt to 
chUdi^n, does not ai^diorize an appoiMment to 
'grand-children '(g-) ; but after an appointment 
to objects 910^ within tiie power, a liihitation o>ver, 
may be good, if made to an object of the power, 
and to take effect within the period Umited 
-against perpetuities h). A power to appoint 
to issue does include grand-children, and other 



(jd) Jones v. Clougky 2 Ves, 
S. 368. 

(c),P. Shep. T. 407 ; Ross v. 
Ewer, 3 Atk. 156. 

(y) Longford v. JSyre, 1 P. 
W. 74 ; Habergham v. Vincent, 
III Ves. J. 204. 

{g) Alexander v. Alexander y 
3 Ves. S. 642 \ Fitter. Jackson, 
a iBro. C. C. 50. 235 ; Maddi- 
son r. Andreti}^ 1 Ves.;^. 59 ; 



Robinson v. Hardcastle, 2 Bro. 
C. C. 22. 343 ; Butcher v. But^ 
cher, 9 Ves. 382 ; S. C. 1 Yes* 
& B. ,100; Robinson iv. Hard' 
castle, 2 T#rm Hep. 244 ; S. C. 
2 Bro. C. C. 22 ; Sugd. on 
•Powers, 343. 500 ; overruling 
Devon v. Cavendish, cited in 
4 Term Rep. 744, n. 
(hyCromperv, Barr&vo, 4 Ves. 
685. 
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more remote issae (e), as does a similar po^vrar in 
favour of descendants (Z:). Again, a power to 
appoint to cfeiMren of an intended marriage, 
does not ^erxtend to children of a future mar- 
riage (0. By way of s^ement, the share of a 
child, may, with the consent of husband and 
wife, {the latter being the appointee, and object 
of the power,) be settled so as to include grand* 
children (m). Though it is not absolutely neces- 
sary, yet it is prudent, in exercising a power, to 
recite it (n) ; and it is necessary that there should 
be a refel'ence, either to the power, or to the fund 
subject to the power (o) ; therefore the bequest 
of a residue, or the appointment of an executor, 
is not sufhcieiit of itself to pass aiund, over which 
the testator has a power, as distinguished from 
an interest (p), even though there be a deficiency 
€f assets (9) . The specific bequest of personalty , 
over which the testator has a power, but not any 
interest, will, however, operate as an appoint- 



ed) Hockley v. Maijohrey^ 1 {n) Mokonv. Hutchinson^ 

Ves. J. 150 ; Whyte v. ThurU 1 Atk. 559. 

«ion, 3 Ve8.42i. (o) Ex parte CastoeU, 1 Atk. 

Qc) Butler v. Stratton, 3 Bro. 559 ; Surman v. Surmdn, i 

C. C. 367. Taunt. 289. 

it) Goodtitle v. WealyQ Wils. (p.) BucUand v. Barton, 2 

369. H. Black. 136. 

(m) White v. St, Barbe, 1 (jq) Andrem v. Emmottf 2 

Ves. & B. 399 Bro. C. C. 301. 
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ment (r). Wherever the requisites prescribed by 
a power are conformed to, and the person exer- 
cising the power could not otherwise pass the 
interest, or fund specified, the will shall operate 
as an execution of the power (s). 

.As to personalty, the court cannot look to 
the circumstances of the testator, or admit evi- 
dence of his intention to pass the fund, subject 
to the power (t). 

It may be observed, that a court of equity, mil 
supply a defect in the execution of a power, in 
favour of the pecuUar objects of equity (i^) ; but 
equity cannot relieve, against the non-execution 
of a power (.r) . An appointment of a fund by Will, 
is at any time revocable by the testator, even 
by deed ; since a will is in its very nature re- 
vocable, either partially or in toto (y) ; insomuch 
so, that there are not any means under the sun 
to bar a man of this liberty. P. Shep. T. 401. 
Interests limited in default of appointment are 
vested {z) ; but where A. has a mere authority 

(r) Surman ▼• Surtnany i Yes. 452. 

Taunt. 389. (x) Arundel v. Phiipoi, 2 

(s) DShn V. Cavanagh, 2 Vern. 69. 

Sch. ft Lef. 464; DUlon v. (y)I,Mfc v. Lisle, i Bra. C. C — 

DUlon, 1 B. & B. 77. 9a. 533. 

{t) Jonesy.Currtfyi Swanst. (z) Tynham v. Webh^ a Ves — 

73. S. 208; VanderTsee v. Adam 

(u) Harvey y. Harvey y 1 Atk. ^ Ves. 784. 
562; Bradley v. WestcaUj 13 
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to appoint, though amongst specified objects, 
no interest is vested until an appointmfent is 
effectually made, without such a limitation ift 
default of appointment (a). If a power be to 
appoint amongst children, and in defauh to a 
child, if only one, and if more amongst all the 
children, equally, and there is only one child, 
such child shall take under the limitation, and 
not by virtue of the power (6), as being the 
better title. The power will, however, operate, 
if it be exercised, and thereby give to the 
child a right of enjoyment, or other benefit^ 
prior to the period at which the limitation 
would be called into operation. As to the pri- 
ority of an interest arising under the exercise of 
powers, it depends on the power in the original 
deed. The moment a power is exercised, it is 
the same as if the limitation, made under the 
power, had been inserted in the original deed 
^ving the power (c); ao that a subsequent 
power first exercised, may be partially or alto^ 
gether defeated, by the subsequent exercise 
of a prior power. Where a residue was directed 
to be divided amongst children, as they should 
deservcj it was held this gave a power of ap- 

(fl) Maddison ir. Andrew^ i (b) Belldsis v. Uikwaite, i 

^eg, S. 60 ; Butcher v. Butcher, Atk. 427. 

1 Ves. & B. 100; Jones v. (c) Mosky v . M^od^, 5 Vo»i 

^^^ry, X Swimst. 71. 258. 

I> 
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pointing unequal shares (a). So where the power 
was^ to give such fortunes as A. should think 
proper^ and her children should deservcy an 
appointment to one child (who was provided 
for) of one guinea waa supported (b). A power 
to charge a gross sum, imphes a power to raise 
interest likewise (c). It is also observable, that 
a power to appoint to ^^ such^" or to and amoiigst 
such children, &c, authorizes an exclusive 9f^ 
pointment to one (cc); though under a povw 
to appoint amongst (cO» or to all and ewry, &o^ 
each child must have a portion of the fund. A9 
to what are effective executions of such powers 
in equity, by reajaon of the quantum^ considep*- 
able difficulty exists, and each case must dependl 
on its own circumstances* and the inducementt 
of paraits, and the situation and behaviooa 
of children (e). Shares, most unequal, have beeai 
supported as vaUd executions of such pdwers. 

An appoihtment may be good in part aofli 
void for die excess only, as an appointment 
a chiki for life, remainder to grand--childre] 

(a) MuspraU ▼• Gordon^ i {d) Spring ▼. Biles, t T. 
Anst 35. 439; Doe ▼. Akkm, 9 



(6) BwrreUnf. Atnett, AmU. & AkL 122. 

660. (e) Burrdl v. Burrell, 

(c) B(^coi V. CaUeih i Atk. 660; also BiOcher v. Butdm^ 

515. 1 V«s. & B. 100; whece-K^ 

(cc) Wolkn T. TmiMer^ 5 Ves« cases are collected, and 

190. meated oa by Lord fiidon. 
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-where the power is to appoint among children 
only (/). It may further be observed, that a 
general power, giving a beneficial interest, if 
executed in favour of a volunteer, will be assets 
to pay the debts of the appointor (g-). 

Having seen who may devise and bequeath, 
and by what means^ it may be observed, that 
every thing to which a person is beneficially en- 
titledi may be devised or bequeathed. Even 
p9Ssibilites coupled with an interest, as distin- 
guished from mere rights or titles^ are devis- 
able (A)- As the statute empowers those only 
having lands, &c. it may be remarked, that 
lands purchased after making th^ will do not 
pass without a repubUcation of that will ; and 
xi0t even then, unless the language of the will 
or codicil be sufficiently comprehensive to em- 
br^e such aiter-purchased lands (i). Lands 
contracted for, and not conveyed, will, in equity j 
paasf by a will made after such contract, and 
before a conveyance taken (/c), and may there- 
fore be charged with legacies. A codicil, to be 
a republication of a will relating to lands, must 
be made in conformity to the Statute of Frauds. 

\f) Palmer Y.Wkeekr^iBBSi Bhrck. 31; Manning* s Case^ 

k Beatt* 28 ; 4dams r. AdaWf 8 Co. Rep. 94 ; Lampet's Case, 

Cowp. 651. 10 Co. Rep. 46. 

(g) Hobnes y. CoghiUj*j Yes, (f) Strathmore v. Bot^s^ 7 

499; S. C. 12 Vefl. so6. Term Rep. 482. 

(ft) Roe T. Jtmes, i Hen. (k) P. Shep. T. 438. 

D 2 . 



36 WHO MAT BE LEGATKBS.; 

Copyhold linds, however j purchased after the 
date of a wiU, will pass by a subsequent sur- 
render '^ to uses declaredj or to be declared by 
my will (/)/' 

Of Legatees. 

A\Aj persons are capable of taking as lega- 
tees, either for their own benefit, or for the 
benefit of another person, provided there be a 
sufficient certainly in the description of the 
legatee ; fof want of which it was formerly held, 
a bastard could not be a legatee before he was 
born, because his reputation commenced frdin 
his birth (a). Various distinctions hare been 
made on this subject, which will be enumerated^ 
in the chapter, on the description of legatees^ 
Other persons are said to be incapable of taking 
as legatees, by reason of certain crimes anc 
misdemeanors. P. Shep. Touch. 414. It i-j 
apprehended exclusions, from such causes, musE 
be confined to the civil law. 



Of the t)jity of the J&xecutor. 

By the appointment of an executor, ^tn 
versal heir, or representative, is chosen of all 



(/) Heylin v. Heyliny Cowp. Metham v. Duke of 
132. iP.W. 529. . 

(a) 1 Co. LitU 3, b. n. l ; 
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personal estate (A), of which the testator ^shall 

be possessed at his decease (c) ; and the eccle- 

si statical court, through which the executor's 

a.uithority is affirmed, has not any power to grant 

f>xrobate, or otherwise to interfere with a will, ex- 

c ^pt so far as it concerns the personal estate (d). 

A. n executor may, nevertheless, be a trustee, 

' 1. For payment of debts : 

2. For payment of legacies, and other piir- 
E>cD8es of the will : and therefore, although the 
sclesiastical courts have jurisdiction over lega- 
es (e), yet where there is a trust, equity will, • 
requisite, interfere : trusts being a creature of, 
aand cognizable only in, equity (/"). 

It may here be remarked, that the general 
'"^e for the application of the testator's property, 
discharge of his debts, is 

1. His personalty ; 

2. Lands expressly charged by the will ; 

3. Lands descended ; and under this class 



ifi) Swlnlr. p. 14. 30. 32. 45 ; 
^^itt. Dig- Adm. [B.] 6 ; Hinton 
^* -R^ye, 1 Atk. 466 ; Hinton 
^- J^nke^ 1 F. W. 540 ; Oke v. 
^^aih^ 1 Ves. S. 141 ; Walker 
]^'^«ci50«,aAtk.637; P.Shep. 
^^Uch. 475. 477; Turner v. 
'^'iwr, 1 Jac. & Walk. 45 ; 



r^^ornev General v. Ward^ 3 
• ^s. 331 ; Hdford v. Wood, 



4 Ves. 90 ; Phillips v. Bignel^ 

1 Philli. Rep. 340. 

(a) Attorney General v. 
Bofmyer^ 5 Ves. 303. 
id) Habergham v. Vincent, 

2 Ves. J. 330 ; Swinb. 53. 

{e) Taylor v. Diplock, 3 
Philli. Rep. 373; Swiiib. 49* 
and (n.) 

(/) Anon. 1 Atk. 491; 
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af& includedi estates pour autre vie^ by stat* 
29 Car- S^c. S| s. 12; 

4. Lands d&uisid^ 
But lands devised, .subject to mortgages^ atid 
expressly chiarged with them, by the willj shall 
exonerate lands descended from the payment 
of the mortgage debts (g). 

A trader^s real estate is liable^ both to simple 
and specitdty debts, by stat. 47 Gieo. 3, c% 74, if 
he continue in trade to the period of his death (A)^ 
without a general chaiijge for this purpose. Real 
es(tate in the West Indies is also liable to debts^ 
M^ithout any charge by the will (t). It has been 
held that turnpike tolls are real estate (k) ; end it 
has been decided that grants out of the 4^ per 
cent duties on the poM-office revenues are pet* 
sonal estate, because these revenues themselves 
are not real estate (/) : but money secured by an 
^signment of poor and county mtes has been 
considered real estate (m). Toll trdverse and 
petty customs are considered realty ; and are 
nothing more than rents, for using that which 

ig) Walker y. Jackson, 2 Atk. (k) Knappy. WOliams, 4 Vea 

6!i4 ; vide also Evel^ v. Evdyn^ 542 ; Home v. Chapman^ 4 Yefl 

2 P, Yi. 659, and n. ; Os^ord v. 430, n. 

jRo4in^/i4 Ves. 417. (/} Auhinv.Daly^ 4 Bans 

(h) Keene v. Itifey, 3 Mer. & Aid. 59 ; Buckridge - 

436. Ingram^ 2 Ves. J. 661. 

(•) Manning v. Spooner, 3 (m) Finch v. Squire^ 1 

Ves. J. 118. Ves. 41. 
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is either the king^s, or the property of the pub- 
lic C^). And shares in the New River have been 
held real estate ; but the nature of the property 
in these shares, is usually regulated by the special 
act of parliament. 

The personal estate may indeed be exonerated 
from the payment of debts (o\ in case another 
^tnd sufficient fund be provided for this pur^ 
pcrae (p) : but to ex(merate the personal estate 
irom debts, a clear intention must be manifested ; 
or such an apparent and necessary demonstra- 
tion must be disclosed, by the whole will taken to« 
getber, as will leave no doubt on the mind of the 
judge of such intention. Thus, where the whole 
jpersanal estate was given away to a wife, an exe- 
cutrix, and the real estate was given to trustees in 
*«Usl to pay debts, and to divide the residut or 
rphis amongst testator's brothers and sisters Cq\ 
gain, where (r) the real estate was devised to 
sold,andth6 j^Todw:e^er paying debts^vry^to 
divided between the testator's heir at law^ atid 





^ C^) BueirUge t» JngramjH i Mer. 193; Gitiim v. Steebp 

•^ ^^. J. 663. I Sw8ii$t. 29 ; Jpy V. CaaaupbtUf 

Kfl) Ancoiter y. Mayer^ 1 Bro. 1 Sch. & Lef. 339. 

^'^ C. 453, and ¥ide n.; H^uoe (g) Wyndkam v. BmnJUid^ 

^^ ^9rdJ)artnmiih, 7 Yes. li^gi Pirec. in Ch. ioi ; .AUom^ 

^=^^2stkwood V. Pcpej 3 P. W* General v. Ward, 3 Vcs. 331 ; 

^^4i, and n. (2). Hoj/brd v. iVoodp 4 Ves. 90. 

ip) Totoer V. Lord RouSy 18 (r) Waintvrighty.BendlfmeSf 

^^^* 1^2; Bootley. Blundell, aVem. 718* 

D 4 
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bis brothers, and the residue of the personalty 
\vas given away, it wais held the real estate was in 
each case primarily liable : the circumstances of 
e^h case disclosing a sufficient inference in the 
minds of the judges who decided those cases, 
that the personal estate was to be exonerated 
by the real estate (s). So where the realty was 
changed by the will, aj^d the personalty was given 
to the executors by a codicil, th^ personal estate 
was held to be exempt (0; but this case has 
been disapproved- In later pases, wherever the 
personal estate is given to an executor^ the pre- 
sumption pf exonerating the personal estate loses 
its weight ; and objections have been made to 
the residue being exonerated, because the con* 
struction of l^w is, residue after payment p 



debts (w). Nor is the residue of the personalty^^ 
bequeathed, exempt from debts, even where 
testator charged all his property with debts 
and afterwards devised his real estate, an 
pftrt of his personal estate, upon trust to 
them (jx). Though all the personalty be giverrm: 
to A. who is not appointed executor, yet v^ 
the real estate is lijcewise devised without bein 

{$) JBootU V. BlundelU and 4 Yes. 824; Hartley v. Hurfm: 

cases there cited and enumc- 5 Ves. 540 ; Tower v. it 

rated, in 1 Mer. 231. Rous, 18 Ves. 138. 

(t) Jackson y. Walker^ 2 Atk. {x) Hartley v. Hurley 5 Vt 

P37« 54P- 

(w) Tait V. Lord Nortjiwck, 
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expressly charged, the personalty must be pri- 
marily applied {y). 

Even a direction for sale of real estate ta 
satisfy debts, funeral expenses, and legacies ; 
and a further direction that the legacies should 
be paid as soon as the sale should take place,^ 
has been held insufficient to exonerate the 
personal estate from debts {z). 

Where a testator devised his real estate, and 
gave several legacies, and directed they (i.e. the 
legacies) J should be paid out of his real estate, 
and gave his personalty to his children, it was 
held the realty should not be liable to the tes- 
tator^s dehts^ because not expressly charged {a). 
It has been held, that if the personalty is given 
to one, and the real estate is charged with pay- 
ment of debts, and the residue of the real estate 
is Ukewise given to the legatee of the personalty, 
the inference of exonerating the personalty 
ceases, even though the residue of the realty is. 
limited in tail (6), or for life only, with a limita- 
tion to the legatee^s issue in strict settlement (c). 
It is said, however, in Tower v. Lord Rous^ 

(y) Heath v. Heath, 2 P. W. 5 Ves. 540. 

a66. {b) Hastlewood v. Pope^ 3 

(z) M'Ckland v. 5Aflto, 2 P. W. 324. 

Sch. & Lef, 542. (c) Protheroe v. Brummelly 

(fl) Heath v. Heath, 2 P. W. 3 Ves. J. 1 1 3 ; French y, Chi- 

366; Brydges v. Phillips^ 6 chester t Bito. P.C, iga. 
Ves. 571 ; Hartley v. Hurle^ 



} 
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16 Ves. 140, the circumstance of the residt 
legatee being the first taker of the real estate, 
been sometimes held a ground for {qu. not( 
exempting the personal estate. In Oreei 
Green^ 4 Madd. Id?^ the bequest was to a 
tator's Tfile of all the personal estate to 
separate use, except such part as he the testt 
should specifically give, eitlier by his will, in 
any codicil, and the testator devised his 
estate (subject to the payment of his debts 
ftmeml expenses) upon trust to sell, and on 
tile money to pay sdl debts on mortgage, bi 
and simple contract, and tiko his funeral 
pemtSy and the expense of proving his will, 
after payment, Sec. then on trust, &c. to in 
like suiplus mnl pay the interest to his wife fot" 
and the wife was appointed one of the execut 
with the trustees; and it was held the persi 
estate should be exempt from liie pa3nfnen 
debts, and this case was followed in the cas 
Mitckea r. MiidieU, 5 Madd. 73. 

It has also been said (if), where real and le 
hold estates are devised to different pers 
from the executors, on trust to sell for pays 
ai debts, legacies^ and funeral expenses, and 

(c) WmUm y. Bwkimo^dj g {d)Bunmyr.Kn9lim,: 
Yes. 447 ; ^^lle ¥. BbauUU, 109. 
1 Mem. S23« 
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^fiidue of the personal estate not before sptcj^^ 
^dljf given^ is given to the executor, upon truA. 
<>r siteh persons as the testatrix should appoint^ 
^mJA in default^ to her ; the presumption is^ that 
testatrix did int^dd to exonerate her personal 
Howeverf in Aldridge v. WaJheaUrt^ 
Bn & B» 316, the real estate was devised to 
"t^Tustees^ charged with debts^ funeral exp^nses^ , 
^Ubd pMrtionS) and dtl the p^^onalty was given: 
1:0 an executor^ bn trust for such purposes as. 
t:efttttMr should appoint^ and the testator by mU 
<li^ a^ppoint all hb personalty to his daughter ; 
^■^everthelessy notwithstanding the trustees and 
e^xwcutor were different persons, or at least the 
lajtids were devised to trustees^ and all the p«c^ 
^ouaky was given to an executor in trust, yet 
^lae personal estate was held primarily liaUe. 
IS to be observed, that a bequest upon trust 
disdiarge all testator's debts, for which at 
tune of his death he (the testator) had not 
teal securities, will impliedly amount to 4 
^^^iisdbai^ (^ his personal estate, to the ektenft to 
^^liich rbal securities had been given (f). Tba 
^^^^erence of exemption again arises where a tes- 
tw directs his real estate to be soU, and the 
^ue to sink into his person^d estate^ which he 
^queaths : stich direction being incompatible 

(f) Waring v. fVardf $ Vos. 676. 
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with the application of the personalty (/*). And 
wher^ there was an estate devised for the ex«- 
press purpose of paying both a mortgage debt, 
and raising a sum by way of portion, notwith* 
standing the personal estate was given subject 
to debts and legacies, yet the personal estate 
was held to be exonerated from those express 
charges of mortgage and portion ; being, in 
effect, a declaration that the real estate should 
be exclusively burthened with those charges (gf). 
And wherever the real estate is made liable 
to the pa3rment of such expenses, as exclusively 
regard the administration of the personal estate ; 
such as the costs of probate^ and other costs 
sustained in the execution of the will, an im* 
pUed intention to exonerate the personalty 
arises (A). If an . estate be devised expressly 
charged with ^particular legacy or portion, the 
devisee must take the estate with its burthen, and 
has not any claim to be relieved by those entitled 
to the personalty (i). Again in Gittins v. Steele^ 
1 Swanst. 25, where there was a general direction, 
for payment of debts and legacies, and then the 



(/) ^rf* V- Jones, 2 Bro. (h) Bootle ▼. Blunddl^ m 

C. iC. 6o.; though this case Mer. 239. 

was disapproved in 1 B. & B, (f) Heath v. Heathy a P. W^ 

316. 366 ; Ward v. Dudley^ 2 Brcz 

' (g) Hancoxy. Ashey^ 1 1 Ves. C. C. 317. 
184- 
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testator bequeadied 7>000/. to jl^and charged his 
freehold and leasehold estates with the payment 
of that sum, afterwards the testator devised his 
real estate upon trust to sell and pay his debts^ 
legacies, &c. then testator bequeathed his per- 
sonal estate on the same trusts to pay certain 
legacies, and all other legacies (except the legacy 
of IfiOOl.) which he stated was to be considered 
charged on, and paid out of, the money arising 
by sale of his real and* leasehald estates ; it 
was held, the 7,000 /• was charged on the real 
estate only, notwithstanding part* of that fund 
had been sold by the testator before his death; 
and the residue was insufficient to answer the 
7^000/-. 

From the foregoing cases, it is difficult to say 
what will amount to an exemption of the per- 
sonal estate, unless a case resemble any of 
those already decided, or unless the personal 
estate is expressly exempted by the testator. 
The court will not, however, look out of the 
will to ascertain the testator's intention (ii:), im-^ 
plied from the state of his affairs, nor to cir- 
cumstances existing at the time of making his 
wiU (t) ; and though the personalty may be 
expressly exempted in favour of a particular 

(k\ Brummell v. Pratheroej (/) Sibley v. Perry i 7 Ves. 
3Veg. 113; Brydgesv. Phillips J 527; Attorney General v. Qrcief 
6 Ves. 572. 3 Mer. 320. 



Cf the Executors Assent. 

As the executor is the representative of the 
testator, in regard to the whole personal estate, 
and as every article of this kind devolves oa 
him in this character, upon trust, in the ^rst 
place^ to discharge the testator's debts^ his assent: 



ts therefore essential to the validity of every be 
quest to arise from the personal estate, wheth 
general or specific ; because the personal esta^ 
may be wanted for payment of debts (ti). 

Assent may be given before probate (o), Co: 
Dig. Admin. [B.] 9; though probate is the on! 
evidence of a will, in respect to the person 



(m) Hale v. Cox, 3 Bro. C. C. Ambl. 58 ; Andrew v. JFi 

398; Wamgr. Ward^sy^' 4 Bro. C. C. IS4; Bank 

676. England v. Mqffaif s Brow C 

(») 1 Swinb. 33.37. and notes ; 262 ; Bank of England ▼. 
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person, if that peraon cannot enjoy the intended 
benefit, the exemption ceases (m). 1 1 

As to the order in which debts ought to be ^ 

paid, see P. Shep. Touch. 477) n. (53). 




Ewery. Corbet, 2 P. W. 149; 15 Ve8.58i; Chalmery. B\ 
Bunting V. Stonardj s P. W. ley, 1 Jac. & Walk. 64 ; 
150 ; 1 Inst. 1 1 1, b ; Mead v. Shep, T. 455, n« (15.) 474. 4; 




Lord Orreryy 3 Atk. 238 ; Far- (0) Dyer, 367, a; Middleiai^^^ -wV 

rmgjtfm ▼. KnigHley, 1 P. W. Case^ 5 Co. Rep. 27 ; Smkl^^^^ v. 

454 s HnUon t. Pinke, 1 P.W. MUh, i Term Rep. 480. 
540; Bronsdou v. Winter^ 
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Q8t9te. P.SbQp.T.409; Swinh.47; Tayhtr. 
Diplock, 8 PhiU, Rep. S72. The assent of one 
of several executors^ or the representative of the 
testator for the time being, is sufficient (p). 
Such assent may be presumed from an appro- 
priation for the legatee, by an executor (q) ; 
and if an executor owns that the money is lying 
ready for a legatee, it is sun assent, and admis- 
non of assets (r). If a bequest is made to 
executors, they pajring a rent to J. S. and tliey 
pay the rent, it is an assent to the whole 
kgacy (s). 

An assent may be implied by the executors 
taking a release or grant from the legatee, since 
irithput amnt the acts done to the executor 
W4H»ld be augatory (0. P» Shep. T. 450. 458. 
^ucb a presumption does not, it should seem, 
l^fTUs^a from an executor's leasing a chattel, of 
Krliieh he is both legatee for a partial or par*^ 
^cuJar interest, and executor; nor by his entry 
^n such lease, if he take a partial interest : but 
otherwise if he take the absolute interest; be- 
cause in the former case he majf be Uable for 

Xp>P' Shep. T.454, 455. 4^5; (s) P. Shep, T. 457; Com. 
V, Clarke 1 Eden, 357; Dig. Admin. [C] 6. 



ig. Admin. [C] 8. (f) Pierce v. Adams, 3 P.W. 

(f ) Bank of England v. Lunn, 1 1 ; Garret v. Luier, 1 Lev. 25 5 

,jii Vet. 582. 1 Roll. Ab. 619. 920; Para* 

(r) Hatifkcs t. Saunders^ mour v. Smarts Plowd. 544; 

393* Con. Dig. Admin. [C] 6. 
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a demstavit^ but cannot iii the latter cate (UJ; 
for an assent to a particular interest is likewise 
an assent to those in remainder («r). Slight cir- 
cumstances will amount to an assent (y). And 
assent may be given on a condition precedent, 
though not to defeat the gift on the happening 
of a future event, or on a condition subsequent ; 
since when assent is once given^ the legatee 
becomes absolutely entitled \z). No person can 
be an executor before twenty-one years of age, 
by Stat. 38 Geo. 3, c. ST, s. 6. Indeed an infantas 
assent could not be of any avail, as an infant 
could not, by the common law, do any thing 
that might tend to his own injury. 

A feme covert cannot assent to a legacy (a),, 
by reason of her husband's liability for any^ 
devastavit she may occasion, his concurrence i» 
therefore necessary ; indeed she cannot, with- 
out her husband's consent, accept the office o 
executrix. Assent when given has relation 



(tf) Hayes y. Sturges^ 7 Taunt. Case^ lO Co. 52. 
217 ; P. Sliep. T. 456 ; Dyer, (2) RussdVs Case, 5 Co. S7 

277, b. pi. 59; Toller'g Ex. Com. Dig. Adm. [C] 8 ; CoU^ 

346 ; Com. Dig. [C] 5. hurne v. Bisestone^ l 



(«) Adams v. Pierce^ 3 P. W. Rep. 129 ; P. Shep. T- 455, 

12 ; Hayes v. Sturges, 7 Taunt. (,14) ; 4 Co. Rep. 28, b. 817. 
917 ; Swinb. 40, et seq. {a) Swinb. 44 ; RussdTs Ca^> 

(y) Nodr- Robinson^ 2 Vent. 5 Co. Rep. 27 ; P. Shep. 

358; P. Shep. T. 456; Com. 476.486; 1 RolLAb. 6i9. 
Dig. Adm. [C] 6; Lampefs 
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the time of the testator^s death (6). Assent 
may be compelled in equity if thefe be sufficient 
assets (c); and by an admissipn^of assets, the 
executor himself becomes in equity a debtor, to 
the legatee, to the amount of his liegacy (4) i 
by a promise to pay a legacy the executorjoaakies 
himself liable to an action at law, though an 
action does not arise on an implied promise (e). , 



CHAiP. IL 



Of General and Specific Legacies. 

Legacies may be considered under the two 
following divisions, viz. : 

1. Those which are general, pecuniary, or bf 
quantity ; and, 
%. Tliose which are specific. : t 

The first class are payable out, of the general 
personal estate after the <iischarge of the tes- 
tator's debts (/), and are therefore^ in case of 
deficiency of assets, liable to abate (g); or, if 
paid, are in some cases to be refunded (A). "If 

(^Wentw. Office of Ex. 249. 2 Brq. & Bing. 460. 

(e) Bay v. Trigg^ 1 P. W. (/) CaUerelly. Chamberlain, 

^ ; P. Shep. T. 455. Buraaby, 3a ; Hihtoti v. Pinlce^ 

\i)J^ V. Wood^ 2 P.W. \?.Vf.s^\ Bank ^England 

^31. V. tttwi,i5 Ves.58o* 

(e) £uer ▼. Jma^ 2 Lord (g) Infra, Ch. " Abatement J' 

'Ww. 934; Childs v. Monins, (A) lofSra, Ch. ^* Refunding,*" 



f 
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the personal estate, however, be exhausted 
specialty creditors, then such legatees sha 
equity generally stadd in the place of these 
ditors, and be paid out of that fund to w 
such creditors might have resorted, after 
application of the personalty (i). 

Legacies may, however, be charged on 
estate, either as the primary fund (A:), or (wi 
is generally the case) as a fund auxiliary tc 
personal estate ; and in all cases, unless thei 
an express provision, or necessary implicatic 
the contrary, the personal estate is the fund 
of which legacies are primarily payable (/) ; 
withstanding the real estate be devised in 1 
to sell, to pay debts and specified legacies 
a term be created for this purpose (m). 

The cases before cited, with reference to 

(/) Infra, Ch. " MarshdUng Vincent^ s VeR. J. 337 ; u 

of Assets.** hury v, Brotvn, i Vet. 

(i) Bdinfi^ V. Wyndham^ Gawlery.Standimck^aCa 

Free, iii Chali^. roi 5 Ihtoefl Lucy v. Gardner, Btirr, 

r.Pnoe^lP.'W^ii^gz^mi^tses Miles v. Leigh, 1 Atk. 

there cited in note; Walker y. Burgoiney. Fox^ 1 Atk* 

Ja4:ksdn, 2 Atk. 627; Bootle LamiSon y. Hudson^ 1 Bro. 

V. SlundeV, 1 Merit. 193. 58 ; ^ Bro. C.C. 318 ;<;<nn; 

(I) fValker v. Jacksort^ 2 Atk. Clh 3 [ A.] 3 5 Bk 4 {W^ 

626, and cases there cited; («) Oray r. Minneiii 

1 iSterlv. 193, ante\ Minor v. 3 Ves. 105; Dudley t. X 

WicisteaiL, 3 Brp. C. C. 627 : 2 Bro. C. C. 317 ; Spurn 

SunixueU v. Wade, 1 BroJ 144 ; Qlynn, 9 Ves. 483; Wati 

Attorney General v. Dotoing, Jackson, 2 Atk. 626,; ^ 

Aoibl. 571 ; Tereyes r. JlobM- v. Lord Rous, 18 Ves, ^32 
tfow, 'Burr. 302 ; tJabergkdiny. 



^^sxoneration of the personal estate fVom debts^ 
-re equally applicable to legacies ; for to exempli 
le personal estate from payment of legacies^ 
lere must be as clear an intention disclosed, as 
necessary in the case of debts, because debts 
id legacies, when given generally, are equally 
cliarged on the personal estate. 

It may be again remarked, that land speci''. 

ficttUy devised, charged with a particular legacyi 

<loes amount^ to the extent of such legacy, to an 

exoneration of the personal estate (n) ; for legatees 

^nd darisee9 are volunteers, and are not entitled 

to resoit to any other than the particular fundi 

^^A^hich the testator, or the law has assigned them^ 

So where sums are given as portions^ charged on 

Icwds, the personalty is not liaUe (o), although 

't^ie personal estate is expressly charged with 

payment of debts and legacies ; especially if th^ 

Attention be that the personalty should accu^ 

^Sdulate (p). So ike realty descended, charged 

^^ith legacies generally^ may be primarily liable^ 

1>J a specii^c bequest of all the personalty (9)1. 

to cHie, wiia is not appointed an executor^ ttnd 

^hff doc(s not take any interest in the estate 

(n) Giitins v. Siede, 1 Swanvt. (p) Reade v. LiichfUldy 3 Ves^ 

*^* 3J^. iq) Btickfidg^ v. Ingram^ « 

Vcs. J. 666 ; Green v. Oreeni 
Coj Reade v. Lttchfiddy 3 Vcs* 4 Mai. 1^7 ; Tixver v. Lard 
♦7s. R&USi 18 Ves. 138. 

£ 2 
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legatees are entitled, after the assent of the exe- 
i»tor (d); for these legacies vest on the death 
of the testator by the assent of the executor (e). 
Again, if particular funds are given generally 
by will, additions will pass with the corpus (f); 
Itaad whether a bofitts on fujided property 
given in money or stock (g), it will pass. I 
Barday \\ Wnifmright^ 14 Ves. G&^ however, 
the dividend which was declared by the 
was held to belong to the teniant for life, 
the court said, the bal^ had the power of 
such a division of profit, if they pleased, by th 
charter. If beqilests, certain or specified 
quantity, are miadfe : as I give the sum of 5 
BOW standing in my name, a bonus in resi^e^ 
«)f that sum will not, it is said, pass with 
i9tock, btat mfutst be considered as part of the 
duary personal estate of tfie testator(*). 
presumption, bo%h of law and equity, is in 
of general legacies (t) ; unless it can be c 





III 



e 



(«Q Kirby v. Potter^ 4 V«8. 
^51 ; Raymond ▼. Broaibeb, 
S VoB. fl05. 

(e) Hintony. PinJce, 1 P. W. 
•546 ; Sronsdan v.Winter, Ambl. 
58; Kirhy V. Pottery 4 Ves. 

75*. 

(f) Pitt V. Jacksouy 2 Bro. 

C. C. 54; «.C. 3 lb. i6o; Mont- 
gomerie v. Woodley, 5 Ves. 5^7 ; 
fi^atider v. Brandar^ 4 Ves. 



Cos; Brofome y^ {jhroomfamd^^ej 
4 Madd. 495. 

{g) Paris V. Ptfritf 10 V^^. 
185; Clayton t. GreAamf ^P 
Ves. 8894 Doom y. AMnSp, ^ 
F. W. 382. 

(A) Norris ▼• Harrkmh ' 
Mtuld. 279. 

<i) EUis r. Walker, AsoM, 
310; Simmons y. WaJIadf-^ 4 
Bro. C. €,349; AUarm^ ^^ 
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pertained by the will, that the testator intendecjl 
coofer OQ the legatee ^me article, of which he 
(,.at the time of making his will, possessed (j) ; 
id it was said by the Master of the Rolls, in 
irby v, Pottery 4 Ves, fdl^ that " Whenever 
~~shere is a legacy of a given sunij there must be 
^3>ositive proof that it does not mean sterling 
^sooney, in order to make it specific ;'' and Lord 
Eldon, in Sibkif v. Ferry ^ 7 Ves. 530, thu3 
expresses himself: ^^ The inclination of courts 
has been indulged to such an extent, in order to 
avoid legacies being disappointed in substance, 
and they have been so anxious to procure the 
legatees the bounty in some cases., that they 
have construed words giving the specific corpus^ 
as a direction to purchase that thing/' A few 
examples will be given as a guide to distinguish 
between these different bequests. And first, the be- 
quest of a sum of money generally, or of a sum in 
government securities, must be taken as a bequest 
of quantity ; or of so much money or so much stocky 
and falls under the first class (k) ; and this doctrine 

wnral v. Pfxrkin^ AmU. 560; Jac. & Walk. 601. 

Av€lynv,Wardi}.WeA.S.^2$\ (Jk) i Swinb. 244, et seq.; 

Ckitworth V* Bcefihi 4 Ves. 565 ; Bishop of Peterborough v. Mork'^ 

Innes v. Johnson, 4 Ves. 575 ; lock, 1 Bro. €. C. 566 ; AshUm 

1 5wifib« S44, e( uq ; Sibky y. v. AshUnif Cas. T. Talb. 159 ; 

Pertyt 7 Veg, 530, n, (a) ; GU- S, C. 3 ?<• W. 384 ; Avelij^ ▼, 

ianmey. Adderley^ J 5 Ves. 387, Ward^ 1 Ves. S. 494; Drink- 

and cases there cited. MMUer v. Falconer ^ s Ves. J, 

(j) Parrt^ v. Worsford, 1 635; Partridge v. Partridge, 
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jirevails, notwithstandinrg the testator may have a 
greater, or the exact quantity of the specific stock, 
at the date of his will (/). In Purse v. Snaplin^ 
1 Atk. 413, where a testator bequeathed ofiOOli 
South Sea stock to A. and B. each, the testator 
having 5,000/. South Sea stock only at the 
time of making his will, the bequest was held 
general, and the executor was decreed to trans- 
fer the 5,000 /. stock in moieties to A. and JB, 
and to purchase 5,000/. more of the same stock, 
to be divided in the same manner; and the 
Master of the Rolls (Fortescue,) in commenting 
on this case in 3 Atk. 122, said, *' If the be- 
quest to one was specific^ there was not any 
stock for the other legatee ; and then as to him^ 
it was a devise of stock where the testator had 
liot any ; and therefore a direction to the exe- 
cutor to procure it for the legatee.^' Nor is such 
a bequest rendered specific, by a direction td 
executors to keep so much capital in the sanje 
fond (m) as that, in which a bequest is given. 



Cas. T. T. 227; Hancock v. 
Horion, 7 Ves. 399 ; Chambers 
V. Mvichiny 4Ve». 677 ; Constant 
-fine V. ConstantinCy 6 Ves. 103; 
Sibley v. Perry ^ 7 Ves. 529 ; 
Deane v. Tesi, 9 Ves. 146 ; 
Wilson V. Br&ivnsmith, ib. 1 80. 
(/) Bronsden v. Winter, 
Ambl. 59 ; Simiftonsy, Wallace, 
4 BrOiC.C. 3^9'i Sibley y. 



Perry, 7 Ves. 530; Richardson 
V. Broome, 4 Ves. 180 ; WiUon 
V. Brovonsmith, 9 Ves. 180; 
overruliDg Aihton v. AskM^^ 
3 P. W. 386 ; Mildmay v. SU- 
W>od, 3 Ves. 310 ; Jefftrys hr. 
J^erys, 3 Atk, 131. 

(m) Sibley v. Perry, 7 Yen. 
630. 
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The bequest'of the produce of stock, to a certain 
amount, likewise falls under this class ; the testa- 
tor contemplating a sale of such portion of stock 
as will realize a certain quantity of money (n). 
Again, where money to arise from a particular 
ddbt (o), or from a particular fund ()?), is appro* 
priated as the fund to pay certain legacies, this 
does not alter the nature of the bequest ; it is to 
be considered merely an appropriation of par- 
ticular funds to answer general purposes ; and 
if those sources fail, resort must be had to the 
general personal estate. A bequest out of my 
stock, as in Morley v. JBirrf, 3 Ves. 632, or so 
much of my funded property (gf), or all the stock 
I shall die possessed of (r), falls under the same 
reasoning {s). Even where a bequest was to A. 
of the interest of 1,250 /. part of my stock in the 
four per cent, for life, together with the divi- 
dends due at my decease ; and after the death 
of A. over ; and the testator sold out all his four 



(fs) Longdide v. Bovey^ 2 
Anst. 571 ; ' Kirhy v. Potter, 
4 Ves. 750. " 

(0) EUis ▼. Walker, Ambl. 
310; FordY»Flemmingy 3 P. W. 
469 ; SavUe V. Blackett, infrcu 

(p) Petmard v. ' Petkoar^, 
ched 2 Bro. C. C. 111 ; Savile 
y. Blacketty 6 P. W. 779 ; Swin. 
127 ; Roberts v. Pocoeh, 4 Ves. 
150; ChoMOQrth V. Beeek^^yes, 



^&S ; Innes v. Johnston, 4 Yes. 
574; Deane v. Test, 9 Ves. 
146. 

(q) Lanibert ▼. Lambert, 11 
Ves. 607. 

(r) Parrot v. Worsford, 1 
Jac. & Walk. 601 ; Raymond v. 
Broadbelt, 5 Ves. 205. 

(s) Kirby^ v. Potter, 4 Ves. 
748 ; Smith v. Fitzgerald, 3 
Ves. & B. 5. 
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per cent stock, and bought^ in the Long An-^ 
xiuities^ the sum of lj2^L and made hLs will 
after such sale and investment, (the description 
of the testator's property being taken from a for-- 
mer mlh a^t the d^te of which the stock specified 
did belong to the testator) ; it was held that 
a latent ambiguity arose on the will, firom the 
testator's circumstances not being su^c^ent to 
meet the legacy he had given : And Lord 
Loughborough toid (0 1 ^' If the testator had bad 
the stock specified, at the time of his will, it 
would have been considered specific ; and that 
he meant that identical stpck ; and that any act 
of his destroying that subject, would be a proof 
of an intent to revoke : but if the description 
is a denomination, not the identical corpus ^ in 
that case, if the thing itself cannot be found, and 
there is a mistake as to the subject out of which 
it is to arise, that should be rectified f and it 
was decided, that the legatees should be paid out 
of the personal estate. Under this class Uke- 
wise fells a bequest of money of a particular 
currency: as where a bequest was " of 5,000/. or 
50,000 rupees current, and now vested in the 
East India Company's hands («) f this was held 
a general gift, with a fund appropriated for 

{t) Sehoood ¥. MUdmay^ 3 Ves. 384; S. P. Raymond v, 
Ves, 310. firoadMt, 5 Vc«. 205, 

(u) GiUaume v» AtUerley, 15 . 
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payment* A residuary bequest is likewise a 

bequest of quantity, and an enumeration of 

mortgages^ bonds, &c. in such class does not 

vary the construction (<x). A general bequest 

may be of every thing at Aj which will be so 

fiEur specific, as it points to goods at a particular 

place; and so far it exonerates this property 

from debts^ as against the other personal estate 

undisposed of : it is however apprehended to be 

^general bequest of articles at a specified placCy 

and must therefore be considered as siting 

Under the first class (3/). A bequest, though 

residuary, may be applied to a particular fund 

1:0 arise from the sale of land, and be so &r 

separated from the general estate, as to be spe- 

Annuities, if to be paid out of the personalty, 
comprehended under the first class (o) ; if, 
liowever, the same annuities be charged on 
Xsuid solely, they fall under the second class (&) ; 
and therefore, if the same are charged on the 
:realty and personalty, they are general, as to 

(x) Attorney General y.Par* 417; Habergham v. Vincent^ 3 
in^ Ambl. 566 ; 1 Yes, J. sSa. Yes. 331 ; Long v. Shorty 1 



(^) See, however, Kesl^ v. P. W. 403 ; Peacock t. Monk^ 

^fwrny^ 5 Ves. 158. 1 Yes. fiL 133, 

(a) Page V. LeapingnoeUj J 8 ijb) Sibl^ v. Perry f 7 Yes, 

"Vei. 463. 534 ; Long v. Shorty 1 P, W, 

(a) Htime V. JSc2ti7ar</y 3 Atk. 403, 
t6^3 ; L^loffi T. Ir«^»jii 9 Veiu S. 
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the personal fund, and specific as to the real 
estate (c). A general bequest is not, however, 
altered in its nature, by reason of a direction to 
invest the same legacy in land (rf), or therewith 
to purchase a ring, or other article (e), nor by 
being combined with a devise of land (/) ; and 
where a testator bequeathed a sum in the hands 
of j4, a. having given a note for that sum to 
the testator, and having other money of the 
testator^s in his hands, some of which was ap- 
plied for the testator's use, and to his order 
^before his death : this was held a pecuniary be- 
'<{aest, from the circumstances of the case ; a dif- 
ficulty arising which money should be held as 
applied by, or to the use of, the testator (^). 

Secondly, a bequest is rendered specific by de- 
noting the particular fund, debt, or thing given ; 
of which the testator must be possessed at the 
time of making his will (h). Thus, a bequest of 
100/. in the hands of ^. (i), or a similar bequest of 
part of a debt owing from B. (k\ or the bequest 

(c) Hotve V. Lord DartmotUky mouthy 7 Ves. 147 ; 3 V. & B. 5. 
7 Ves. 147 ; Mann ▼. Copland, (g) Crockat v. Crockat, 2 

■aMadd. 226. P. W. 165. 

(d) Hinton v. Pinke, 1 P. W. (A) Bank ofEn^^andy. Lutm, 
541, overruling Burridge v. 15 Ves. 582. 

Bradi^l, 1 P. W. 137. (t) Hinton v. Pinke, 1 P. W. 

(f) Hannock v. Horton, 7 Ves. 540 ; Dotumes v. Toxvnsend, 

403 ; Apriece v. Apriece, 1 Ves. Ambl. 280 ; Acton v. Acton, 

& B. 364. 1 MeriT. 178. 

(y*) Hotioe V. Lord Dart- (k) Heath t. Perry, 3 
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of a sum in a particular chest (/), or of a sum 
due on the note of C. (m), or money in a par;- 
ticular place (n\ or part of a sum due on ^ ' 
particular bond (o) ; or the bequest of a parti- 
cular specified chattel, or part thereof (p), as 
a lease, or of money to arise from the sale of 
lands ; or the bequest of a rent-charge out of a 
term (q) ; or a bequest of 300/. out of the 700 /. 
now standing in my name in the four per cent 
consols (r) ; or a bequest to -4. of 252/. which 
I have in the five per cents, to be laid out in aa 
annuity for her life (5) ; or a bequest of 3,000/. 
stock in the three per cents, being part of my 
stock now standing in my name in the Bank of 
England (*); is specific. A bequest may be 
rendered specific, also, by a reference to a fund 
out of which prior bequests* have been given. 



103; Thcmandv.Lord Suffolk, 
1 P. W. 462 ; Ashburner v. 
M'Gtdrey a Bro. C. C. 108. 

(f) Latosan v. Stitchy 1 Atk. 
508 ; Bronsdon v. Winter^ 
Ambl.58. 

(m) Chatoorth v. Beechy 4 
Ve«. 555 ; CaUaum^ v. Adder- 
ley,' 15 Ves. 389. 

(n) Sayery. Sayer, 2 Vem. 
688. 

(o) Ashburner v. M'Guire^ 
1 Bro. C. C. io8; Chatoortk v. 
Beechy. 4 Ves. 555 ; Innes v. 
Johnson, 4 Ves. sj^* 



(p) Heaih v. Perry, 3 Atl^, 
103 ; Long V. Short, l P. W; 
403 ; Swinb. 90a ; Arnold v. 
Arnold, Dick. G45. 

{q) Long V. Short, 1 P. W. 

403. 

(r) Mofley v. Bird, 3 Ves.* 

632 ; Seltoood v. MUdnuly, 3, 

Ves. 310; Danvers v. Manning,' 

2 Bro.C.C. 18. 

(s) Barnes v. Rowley, 3 Ves. 
306. 

(0 Barton v. Coolce, 5 Ves. 

463. :. \" . !. 
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So a bequest iti bar of dower (w), (though it has 
beeti said that the wife must be unprovided 
for(^) ;) or a bequest of stock, marking they^nii, 
as at that time possessed by the testator, by the 
possessive pronottn " my,'' as a bequest of all 
my stock (y)j or of a sum in my stock, or part 
of my stock, renders the same bequest speci- 
fic (2:). The doctrine of the latter cases has 
been disapproved {a) ; and in modem times^ it 
should seem^ so much stress is not laid on this 
itoonosyllable as formerly ; and unless the stock 
is referred to, it is said the addition of the word 
" my" is not sufficient to render the bequest spe^ 
cific(6). Again, if a testator recites that he is 
possessed of a certain sum of stock, and then be« 
queaths the same sum$ such recital and bequest 
referring to some identical fund^ show clearly 
from whence the bequest is to arise, and render 
the bequest specific (c). A bequest may be ren- 

{u) DmvenhSl ▼* tUtcker^ 6^9; Barton v. CooJc^ 5 Ye«i 

AiQbL244; Btatoer r. Morrti, 464; Bank of England r. 

s Ves. S. 420 ; Burridge-t. Lunn^ 15 Ves. 5^2^ 
Bradyl, i P, W. 127. (z) Kirby t. Potter, 4 Ves. 

(a?) Ltswin v. l^emn, 2 Ves^ 75Q. 
S. 4i*r; («) Avdyn t. ft^afg^ 1 Ves, 

(y) Drinkwater v. falcon^ 2 S. 4^^. 
Vei. J. 624; Ashhurner v. (h) Parrot r. IForsfold, i J9C. 

M'Guire, 2 Bro. C. C 107; & Walk. 602. 
Ashfy)n V. AshtoHy 3 P. W. 384 ; (c) Pitt v. Cdmelford, 3 Bro* 

Humphreys v. Humphreys^ 2 C. C. 160; Jefflsrys^. Jejgfi^ryz, 

Cox Rep. 184 ; 1 Atk.414, and 3 Atk. 120; Attorney General 

cases ; Sibley v. Perry ^ 7 Ves. v. Grote, 3 Meriv. 320. 
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dered specific by the intention of the testatcr| 

apparent from the words of his will, as by a 

Ttftrenct to the fund possessed by the testator at 

the time of making his will, as describing it ^ 

*' my remaining stock (rf) ;'' or where a testator 

directs a sale of part of his stock for particular 

purposes, and gives general legacies in the same 

fimd to certain legatees ; because it would be 

absurd to contemplate the testator intended hii 

trastee should sell his stock, and purchase a 

certain portion, in the same fund, to answer the 

general legacies given in that fund(6). Where 

A. a partner, bequeathed a sum that appeared 

due to him on the last settlement of account$^ 

on certain trusts, if the testator did not draw it 

out of trade before he died, the bequest was 

held, by Lord Hardwicke, to be specific, by 

feason of the latter words : the testator contem-* 

plating the identical sum to remain engaged irt 

this fimd till his death (/) ; though a bequest <j( 

^ share in a partnership, generally, is construed 

duch share as the testator shall be possessed oj^ 

^t his death, the will, as to personal estate, 

speaking for this purpose from the testator's 

tieath (g) ; and, therefore, falls under the 

(d) Sleech v, Thoringtotiy 2 Ward^ 1 Ves. S. 425. 

^es. S. 560. (/) Ackvaell v. Child, Amb!. 

(e) Skedi v. Thoringion, 2 262. 

Ves. S. 564 ; Ashton v. Ashton, (g) EUis v. Walker^ Ambl. 310. 
C. T. Talb, 15a ; Avelyn v. 
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former, class. A trust to sell real estate for la 
certain sum, viz. , lOjOOO /. ? authorizes a salp 
only on these terms ; and such sum being be- 
queathed in certain proportions, to several, 
amounting to 7)800/. with the residue to 4.-; 
A. was held a specific legatee .with the oth^r 
legatees, and was considered to be entitled tft 
2,200/. and on a deficiency, to abate in pro- 
portion only with the other legatees (A) ; ber 
cause the fund was clearly ascertained, viz. 
the land^ which, even before sale, is considered 
money in the Court of Chancery. 

The same fund may be the subject of both 
species of bequests, viz. specific as to part of 
the fund, and general as to the residue: as 
where legacies were specific as to a certain 
quantity of stock, and general as to the residue 
of the personal estate, which residue included 
part of the same specified stock, the whole not 
having been applied specifically {%). 

(*) Page V. LeapmgwU^ ♦ 1 8 Ve». 177: Smith v. Fitzgerald^ 
Ves. 463. 3 Ves. & B. 5. 

(1) Richardson v. Brotvn, 4 
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CHAP. III. 

Of Vested and Contingent Legacies. 

Bequests may next be considered, either aS 
vested, or contingent : and here a distinction is 
made between legacies payable out of real, or 
personal estate, or out of both funds. 

Legacies are, as before obseri'^ed, primarily 

payable out of the personal estate, though real 

estate be charged (A:) ; and, therefore, we will 

first consider legacies charged on, or payable out 

of, the personalty. These legacies are vested by 

the assent of the executor, immediately on the 

testator's death, if given generally (/) ; as "I 

bequeath 100/. to A. or, in case of A/s death, 

to her children,^' the construction, in the latter 

bequest, being, the death of j4. in the lifetime 

of the testator {m) ; but such construction may 

be altered from the intention (w). So a bequest 

% SumtoeU v. Wade^ i Bro. 410; Camhridgey, Rous, 8 Ves. 

144; Attorney General \. Dofum- 1 2 ; Hinckcliffe v. Sirmnonds^ 4 

^% Ambl. 571 ; Tereyes v. Ves. 165; Lawfield v. Stone- 

Robertson, Burr. 302; Lord ham, 2 Strati. 1261; Turner 

hchiquin v. French, Ambl. v. MooYe, 6 Ves. 559 ; Slad£ v. 

33- MUneVy 4 Madd. 144. 

(0 ttan(io5 V. ra/4o^, « P. W. (») Hervey v. M^Louighton, 

"^o« 1 Price, 264 ; Billings v. San- 

(it) fVebster v. Hale, a.Vei. ders, 1 Bro. 393. 
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is vested if given in presently payable at a future 
period, as a bequest to ^. to be paid or payable 
at twenty-one (o) ; or where the time is left to 
the discretion of the executor (p). So where 
a bequest was made to il. to be paid to him at 
twenty-five, or between twenty-one and twenty- 
§y^ ''if my executors think proper so to do ;' and 
if A. should not receive or dispose of such legacy , 
then the bequest was given over ; it was held, 
the legacy was vested absolutely in the legatee, 
by his surviving the testator (q). In the last 
case^ the time of payment only is post|)oned, 
tile gift being immediate. So where a testator 
directed his trustees to employ the corpus of a 
sum of money, and ordered the same to be paid 
to A. the legatee at twenty-five, the legate©,^ 
having survived the testator, died before that 
age ; yet it was held the legacy was vested (r), the. 
same being separated from the testator's other 
property. Apd where a bequest was to A. when 
he should, attain twenty-five (5), with a direction 

(pifian^ottYfCrrahamydye^. (p) Churchill v. Speahe^ i\ 

245 ; Reeves v. Brymevy 4 Ves. Vera. 251. 
692 ; Batsfbrd v. Kebbel, 3 Ves. (q) Ross v. Ross, 1 Jac. & 

363 ; SiUey y. Cook, 3 Atk. Walk. 1 54. 
^^2; SibthorpeY^Moxon,sAtk, (r) Fonereau v. Fonereau, 

581 ; Datoson v. KiUei, 1 Bro. Atk. 644; S. C. 1 Ves. 119. 
C. C\ 122; Maddison r. An- (s) Melicot v. Bowes, 1 

drew, 1 Ves. S. 60; Kemp v. S. 207 ; Massey v. Hudson, 

Davey^ 3 Bro. C. C.472; Muy Meriv. 223 ; Fonereau v. 

V. Wood, 1 Bro. C. C; 120; netrau, 1 Ves. 119. 
Sleadman v, Palling, 3 Atk. 427. 
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interest should be paid for the legatee's 
ucation, with a power to the trustees to ad- 
,nce money to bind this legatee an apprentice, 
remainder of the money to be paid when 
legatee should attain twenty-five, and not 
fore ; it was held, that the legacy was vested, 
aotwithstanding Ay who survived the testator, 
dx^ before twenty-five, from the testator's 
a j>parent intention ; his object being to point 
o^ji^t the time of payment, and not the period of 
vesting (*)• And under this head may pro- 
l>«^bly be cited the case of Booth v. Booths 4 Ves. 
4^04, where the bequest was of a residue to 
tir^astees (being the corpus) to invest and pay the 
lE^'terest equally between A. and B. till their 
J^^^spective marriages, and after their respective 
iK^^rriages to transfer their respective moieties 
w^^r^to them respectively ; A. died without having 
^^en married, and it was held that she took 
^ "vested interest in a moiety. Now it is appre- 
l^ended this legacy might have been supported 
«^« a vested bequest : 1st, Because the corpus 
was given to the trustees ; 2d, Because interest 
was given till an event happened, which never 
^rose ; 3d, Because the period of marriage re- 
lated to the transfer, and hot to the vesting of 
*he bequest (u). 

(0 Hanson v. Graham, 6 GoudgCy 9 Ves. 230. 
Ves. 24^ ; Branston v. fVilkin- (m) Hanson v. Grahamy 6 
scn^ 7 Ves. 42 1 ; Lane v. Ves. 244 ; Love v. VEsirange^ 

f2 
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In Scott V. Chamberlaynej 3 Ves. 304, 4911 
the bequest was of the interest of a sum, tc 
be applied in maintenance of A. till he sboulc 
attain the age of twenty-one ; and when anc 
as soon as he should attain the age of twenty 
one, then on trust to call in such sum of money 
and pay the same, together with the^interes 
due thereon, to A. ; but if A. should die befor 
twenty-one, and without leaving issue, the] 
oven By a codicil, the testator directed tha 
the said legacy, principal and interest, shouli 
not be paid, and become the sole property of A 
until he attained twenty-five, A. attaine 
twenty-one, and died before twenty-five ; and i 
was held, that Jl. having attained twenty-one, tb 
contingency did not arise, on which it was to g^ 
over ; but it was doubted, whether the legac- 
was vested or no ? From the foregoing cases it ii 
apprehended the bequest was vested. 

But if the objects to be entitled to a legac- 
are not ascertainable till a future period, the« 
the time of vesting is postponed (v) ; and th« 
circumstance of the legatees being in esse a« 
the period of division or payment, is annexec 

6 Ves. 248 ; though the case (v) Billingsley v. Withy 

o^ Booth V. Booth was decided Atk. 222 ; Bennet v. Seymou 

on a difference taken between Ambl. 521 ; Daniel v. Danic 

a particular and a residuary 6 Ves. 297 ; Jenour v. Jenovm 

bequest, see Monkhouse ▼. 10 Ves. 570. 
Holme, 1 Bro. C. C. 300. 
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to and forms part of the essence of the 
^ft (a) ; and Billingsley v. Wills is sometimes 
cited as an authority to prove, that a bequest 
is not vested until the time of payment, unless 
the corpus be given ; and the case of Batsford 
V. Kebhel, 3 Ves. 363, was decided on similar 
i^asoning. So a bequest to several after the 
^eath of a tenant for life has been held vested^ 
though two of such legatees, who survived the 
testator, died in the lifetime of the tenant for 
life (y) ; and where there was a bequest of a 
f^esidue to A. for life, and after her death the 
house, furniture, &c. was directed to be sold^ 
and the produce divided between the children of 
B. C. and D. equally ; the shares of sons, with 
accumulations, to be paid at twenty-one, 
and the shares of daughters, with the accumu- 
lations, to be paid at that age or marriage : 
the children of B. survived the testator and 
wed under twenty-one, yet it was held they 

(«) Crilmore v. Severn^ i Bro. 
P* C. 581 ; Andrews v. Pari^ 
*Voii, 3 Bro. C. C. 4X)i; 
^^bread v. St. John^ 10 Ves. 
*5a ; Sanhury v. Beady 12 Ves. 
J^; SmUh v. Strea^fiddy 1 
**«riv. 360 ; Walker v. Shorey 
*5 Veg. aa- 

^) Van V. Clerk, 1 Atk. 511; 
^^^rfield V. Howey 3 Bro. C. C. 
^^ i Roebuck v. Dean, 4 Bro, 



C. C. 404 ; S. C. 3 Ves. J. 267 ; 
Motetiworth v« Mclenoorihy 4 
Bro. C. C 408; Jackson v. 
Jacksony 1 Ve^. 217; Bentfon 
V. MaddUoHy 2 Bro. C* C. 73 ; 
Bro^n V. Biggy 7 Ves. 279; 
Walker v. Main, 1 Jac. & W. 1 ; 
Blamire v. Geldarty 16 Ves. 
314 ; Corby n v. French, 4 Ves. 
435; Sturgess v. Peanon, 4 
Madd. 411. 



f3 
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took vested interests (z). So a legacy may be 
vested, though an apparent condition never 
take effect ; as where a bequest was made to 
A. for life, and from and after the decea^ 
of ^, (in case he should become entitled), then 
on trust over, &c. ; the construction being that 
in case A . should become entitled, then, viz. at 
his decease ^to those in the ulterior limitations (a). 
A legacy may be vested though it be payable 
on a contingency (6) ; as a bequest to j4, to be 
paid on the death of JB, or a bequest to A at 
twenty-one or marriage, whichever may first 
happen. So a bequest was held vested on the 
testator^s death, notwithstanding the testator, 
who resided in India, and whose property was 
there, directed, that if either of his legatees, 
who resided in England, should die before the 
receipt of thieir legacy, the same should go to^ 
the children of such legatee (c). A legacy may^ 
be vested by necessary implication ; as where s 
testator bequeathed the interest of a sum to A^ 
and B^ equally, and after the death of JB. anca 
his wife, then JS/s half to be equally dividleM" 
amongst his children ; and it was held, that tfan 

(z) Bofger ▼. MacheUy 5 6Vc8. S39; GoodtMev^Whz: 

Ves. 513. hy^ i Burr. 328 ; 1 Atk. 37^ 

(a) Pearson v. Simpson, 15 (c) Auction v. Manning — 

Vef. 33. 1 Vcs. 367 ; Jackson v. Kt 

(6) Meldkot v. Boxves, 1 2 Ves, 285. 
Ves. 208 ; Hanson v. Graham, 



Ctf* III.] CONTINGENT. fl 

interest of one moiety vested in B. till the de- 
cease of himself and his wife, which interest 
would, in the event of his death in the lifetime 
of his wife, vest in his executors during his. 
wife's life (d). So in Wainwright v. Waifiwrightj 
3 Ves. 558, the residue of personalty was given 
to trustees, on trust to invest, &c. and pay 20/. 
of interest to -4, for maintenance, until he should 
sitain twenty-one, with liberty to advance 200/. 
to A. before he attained twenty-one ; and in 
ease A. should die before twenty-one, over, &c. 
A. attained twenty-one, and he was held abso- 
lutely entitled', because no ulterior benefit was 
intended if A. attained twenty-one. So where 
there was a residuary bequest to ^, with a proviso 
that in case A. should die under twenty-one, or 
^thout leaving a husband, then over ; A. 
Laving attained twenty-one, was held to take a 
nested interest, and to answer the intent '^or*^ 
"was construed " and '' (e). Again, where a be- 
^est was to A. of 1,000/. to be paid immediately 
efter the testator's decease, in case A. should 
luippen to be then married; but if A. should 
liappeh' not to be married at the time of tfee 
testator's decease, then the testator directed the 
interest of her said legacy to be paid to her 

(tJ) Brotvti V. Clarkf 3 Ves. (e) Weddett v. Ktiindt/, 6 
168. Ves. 343. 

F 4 
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during her natural life, to be paid to the day of 
her death p or till she should be married, which 
should first happen ; and if she should die un- 
married, then the testator directed the principal 
of the legacy of 1 ,000 /• to lapse, for the benefit 
of the person who might be entitled to the testa- 
tor s real estate. The testator, by a codicil, also 
gave his niece the further sum of 200 /. in addi- 
tion to what he had given her by his will. 
A. was unmarried at the testator's death, but 
married soon afterwards. It was held that A. 
was entitled, there being no gift over, and the 
intention being clear that in case of marriage 
she should be entitled (f) ; but in Smith v. 
Fitzgerald^ 3 Ves. & Beames, 8, the Master 
of the Rolls said, " the court ought to see very 
clearly that there is not any thing in a will to 
which a recital can refer, in order that a recital 
may be turned into a bequest/' A legacy 
may become vested on the happening of one of 
two events ; as where a testator bequeathed a 
sum to his executors, the dividends to be ap- 
plied for A. till her marriage or twenty-one, 
with a direction to transfer the principal 
twenty-one, or marriage with consent ; if sh 
marry without consent, then to pay the divi 




(/) Cramder v. Clouxs^ 3 Ves. J. 449; vide also SccU 
Bargematty 2 P. W. 68. 
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dendsonly to A> for life. A. attaining twenty- 
one, and being unmarried, will be absolutely 
entitled (g). So a legacy payable out of person- 
alty is vested by a bequest of the interest in the 
mean time till payment (^), notwithstanding 
a declaration that the legacy should not be 
claimed till the legatees {i) attain a certain age ; 
l)ut a bequest of maintenance^ if not equal to the 
interest, will not vest a legacy (A:). A legacy is 
also vested by a bequest of the corpus to trus- 
tees (J) J the testator thereby disclosing an in- 
tention to separate the same bequest, from the 
general personal fund. A bequest may also be 
nested by a promise by an intended executor in 
the testator's lifetime, (and which promise in- 
<luced the testator not to alter his will, or to 
insert jl/s name and legacy), that after his, 

(g) Dishody v. BoyoiUe^ 2 Ves. 249; Lane v. Goudge, 

JP. W. 548 ; Jones v. Stiffblk, 9 Ves. 230. 

1 Bro. C. C. 528; Knapp v. (t) Hanson w. GraAaw,6Ves- 

MoyeSi Ambl. 664; Osborn v. 250 ; Dodson v. Kay 9 3 Bro. 

J^roiDon^ 5 Ves. 527 ; Loyd v. C. C 409. 

J3ranton^ 3Meriv. 116. (Jc) PtUsford v. Hunter , 3 

{h) Fonereau v. Fonereauy 1 Bro. C. C. 416; Hamon v, 

"%'e8. 119; Heath y. Heathy s Graham^ 6 Ves. 249; Leake 

&0. C. C. 3 ; May v. Wood, v. Robinson^ 3 Meriv. 387. 

Z Bro. C. C. 472 ; Monkhouse {I) Monkhouse v. Holnie, 1 

'V. Hohney 1 Bro. C. C. 300; Bro. C. C. 300 ; Fonereau v. 

Walcott V, HaUy 2 Bro. C. C. Fonereau^ 3 Atk. 644 ; Bats^ 

304; Cloberry's Case, 2 Ventr. Jbrd v, KMel, 3 Ves. 363. 
342; Hanson v. Graham^ 6 
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the tcstator^s, death, he, the executor, would pay 
A. a legacy ; though such legatee will be post- 
poned in payment to other legatees in the will (m\ 
In such a case the court acts on the conscience 
of the executor and residuary legatee^ by reasoit 
of the fraud practised on the testator^ A legacy 
may be vested likewise, by an express direction 
that the same shall not lapse by the death of the 
legatee in testator's lifetime, and a subsequent 
bequest to the legatee, his or her executors, ad- 
ministrators and assigns (n) ; but to prevent a 
lapse, it is necessary to name a substitute for the 
deceased legatee (o). Again, a legacy tnajr vest 
by the happening of the express corttingeAcy on 
which it is to arise (p) ; as a bequest of inte- 
rest of money to A. for life, and after the de- 
cease of A, 16 B. and C, equally between them^ 
but if either of them should die before -4, to the 
survivor; B. and C. both died in -4 /s lifetime. 



(m) Jteech V. KennigatCy 
AiMbl. 67; S. C. 1 Veff. S. 
125; 1 Wils. 227, S. C; 
Drakefordv, WUksy 3 Atk. 539; 
Rcech V. KennigatCf 1 Ves. S. 

(n) Cofbyn r. Prenck, 4 Ves. 
418; Sibk^ V. Coak, 3 Atk. 
572; Sibthorpe v. MoioUy 3 
Atk, 581; Bridge v. Abhofty 
3 Bro. C. C. 228 ; 1 Brb. Ci C. 
180; Lane v. Goudge, 9 Ves. 



23d ; Neville v. Nevilky a Vfem. 
431 ; Barl&m v. Qrant^, 1 Vehi. 
255; Barton v. Cook, 5 Ves, 
461. 

(0) Toplis Y. Bakery 1 P. W^ 
86. 

(p) Scurfield v. HotoCy 
BkiI. C C. 92^; Brdvonrv: Lchn 
Kenyariy 3 Mdidij. 410 ; Stnrges 
V. Pednmy 4 iSfadd. 4.i\ 
Htttrhon V. Forentan, 5 V( 
209. 
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B. first, and it was h^ld C. was. entitled. So 
where the devise was to Ay and if he died be- 
fore twenty-one to B.; A. died before twenty- 
one, in the testator's Hfetime, B. was held en-^ 
titled. 2 Vem. 207. 

A legacy will be construed vested, to give 
effect to the intention^ though the contingency 
expressed does not happen (q) ; as where a tes- 
tator bequeathed equal sums to each of his two 
grand-daughters for life, and to their children 
respectively ; but if either of his grand-daughters 
should die without issue, her share to go to the 
children of the survivor. One of the grand- 
daughters died leaving children, and afterwards 
the other grand-daughter died without leaving 
issue, yet the children of the grand-daughter 
who died first were held entitled to the intirety. 
And a bequest may be vested, though the pur- 
pose for which it was given never happens ; as 
u bequest to A. to put him out an apprentice (r). 
■ii. died before he was put an apprentice, haying 
made his will, and his representatives were held 
entitled. So where the bequest of interest was 
Blade to ^, for the maintenance of her children^ 
and she never had any child, yet it was held 

C4) Harman v. Dickmscriy i gess v. Pearson, 4 Madd* 4.1 1. 
Bro. C. C. i)0 ; Harrison v. (r) Barton v. Cooh, $ V«s, 
Foreman, 5 Ves. 307; Stur- 463. 
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she was entitled to the interest, especidly as the 
bequest over, was to take effect only on her 
death (5). A bequest may like\^'ise be vested 
by the arrival of the period for payment before 
a condition on which the bequest is to fail hap- 
pens : as where a bequest was to ^, to be paid 
twelve months after testator's decease ; but if A. 
marry JB, then the testator revoked the legacy 
given to her, and in lieu thereof gave her a shil- 
ling. A. did not marry jB. till fourteen months 
after testator's death ; and it was held her legacy 
was vested^ and that the condition remained in 
force only during the suspension of the period 
directed for pa3rment (t). Shares limited in de- 
fault of appointment are interests vested, sub- 
ject only to be devested by the exercise of the 
power (u). And a bequest may become abso- 
lutely vested by the contingency not happening, 
on which it is to go over ; as where a bequest 
was to two, with a direction for its surviving, on 
the event of either of the legatees dying under 
twenty-one; but one attaining that age, and 
dying, it was held that the moiety vested in the 
other, since it could not survive according to 

(s) Hammond v. Neame^ 1 (u) Spencer v. Spencer, $ 

Swanst. 35. Ves. 368 ; Forte^cue v. Gregor^ 

(0 Osbom V. Brofwn, s Ves. 5 Ves. 554. 

5«9- 
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the intention of the testator (x). A legacy, 
thov&gh vested, is liable to be devested by means 
of a^i executory bequest, so as such bequest be 
to ^ake place, if at all, within certain rules; 
whic^h will be treated of more fully in its proper 
pkcie Of). A legacy^ if given to -4. a* twenty- 
one , or when (z) or if he attains twenty-one, or if 
ht shall survive J3.(a), is contingent, and does not 
vest unless A. attain that age, or survive B. 
Here the time of payment is annexed to, and 
forms part of the gift (6) : the attaining twenty- 
oixe, or surviving JS, is a condition precedent, 
the performance of which is necessary to vest 
*he legacy (c). So a bequest, generally, to be 
P^d or transferred (d) at twenty-one, or roar- 
er) Reeves v. Brymery 4 Ves. Hubert v. Parsom^ a Ves. 264 ; 
Gibbons v. Caunt, 4 Ves. Dauison v. Killett i Bro. C. C. 



*^0; Bolgery.MacheU^ ^\e^. 122; Steadman v. Palling, 3 

51^3. Atk. 427; Ibid. 310; 2 Ves. 

<y) Brawn V. Lord Kenyon, +^7 ; Fonereau v. Fonereau, 1 

a^add.4i6;5/ur^mv.P6«r. Ves. 119; Cloberry^s case, 2 

'^'i, 4 Mjuld. 411; Dean v. ^^"^ 342- 

a>*, 9 Ves. 146; Ibid. 233; v^'Vo ^*^; ""'/"^'j:^^' .? 

^^epkard v. Ingram, Ambl. ^!V ^.^-^^ o^^""l^' ^^^"^''^ 

♦^« ; Harrison v. Foreman, 5 ^ ^^"^- ^^^ P- Shep. T. 450. 

^8, 207; jLova V. Branton, ^ ^ ^ «. . 

Meriy. 117; Robinson y. ^.V ""• ** ' ^ 

<?, 2 Meriv. 388. ^7^: ^7- 



(c) Gow V. Nelson, 1 Burr. 
(*i Hanson v. Graham, 6 227 ; Mtf/Ij v. Hatch, 1 Eden, 



243; restricting May y. 342. 
^>orf, 3 Bro. C. C. 471 ; Leake (d) Leake v. Robinson, 9 
-ftobinson, 2 Meriv. 384 ; Meriv. 38^. 
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rii^, is contingent, there being no immediate 
gift to the object (e) ; and the time of payment, 
and of vesting, being the same. And a bequest 
may be contingent, by reason that the event on 
which it is to arise may never happen ; as a be- 
quest to j4. on marriage (/) ; or a bequest to A, 
if B. shall die leaving C, and without having a 
wife or child, and C. die in B.'s lifetime (§•) ; or a 
bequest to -4. if be survives jB. (h) ; or a bequest 
to A. in case she shall happen to be living with 
me at my decease (i) : or a bequest to ^. in 
case she be living at the death of jB. (/:)• 

Again, in Batsford v. Kebbel^ 3 Ves. 364^ the 
bequest was of the dividends of 500/. to A. until 
he should arrive at thirty-two; at which time 
the testatrix directed her executors to transfer 
to -4, the sum of 500/. for his use. A. died be- 
fore thirty-two. And a distinction was taken 
between the gift of the corpus and of the divi- 
dends ; and it was said that in that case there 
was not any gift, but in the direction for payment. 



(«) Atkins V. Hiccodh, i Ves. 3ftO. 
Atk. 500 ; Seamerv. Bingham, Qi) Hodges v. Peacock^ 

2 Atk. 57. Ves. 735 ; MacheU v. Winkf 

{/) Booth V. Booth, 4 Ves. 3 Ves. 544. 
404, being the case of a resi- {i) Allen v. CuUon, 3 Ve 

due is said to be an excep- 294. 
tion to this rule, sed quare ; (Jc) Parsons ▼. "Parsons, 

vfcfep. 67, ante. Ves. 581. 

Qo;) Holmes v. CradocU, 3 
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^(3k that direction only attached on a person 

(4 "the age of thirty-two. And BiUingsley v. 

Wiii^^ 3 Atk. 222, was decided on similar rea- 

soajLfig. And the corpus may be contingent, 

though interest given for maintenance be 

vested; as a bequest to A. when or if he attains 

twenty-one, with maintenance during his mi- 

i^Qxity (/). If a legacy be uncertain in 

^pnount, the same is said to be contingent (m)i^ 

S(^ qudtre the generality of this proposition ; 

sisiC9 even under a bequest of a residue to the 

Q^^dren of Aj after an estate limited to A. for 

lift (»), the interest of each of the children 

vests on his or her birth, though the shares 

ajre liable to be varied by the birth of chil^- 

dr^n during the life of A. The point to be 

adduced from the case of Maddison v. Andrews 

is merely that objects of a power do not take 

^ny interest till an appointment is made, unless 

there is a limitation in default of appoint- 

^W<eat (0). Legacies may be contingent, by reason 

^^lixe uncertainty who may be the legatees ; as a 

•^quest to persons living at the death of A. and 

^9 both of whom are living ; of a bequest to 

C(> R9beHs V. PbcewAr, 4 Vet. B. 449 ; S. C. 3 Dow. Pari. C. 

^^*^ 61 ; Leake v. Robinson, a 

^^••^ Maddison v. AndreuoSy Meriv. 382. 
' ^^^. S. 6o, (o) Butcher v. Butchtr, l 

^••i* Orone v. Ochllj 1 BaM & Ves. & B. 95. 
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persons within five years, if then alive, o 
dead, leaving issue (p). And a legacy maj 
contingent^ because the objects can be ascertm 
only at a particular time, as the time of ci 
sion (5), or answering a particular descrip 
at a future period ; as where a bequest wa 
Ay to be paid at twenty-one or marriage, ^ 
interest in the mean time, but if A. died be 
twenty-one, then the bequest was to go ove 
the younger children of B. (r) . The legacy 
held contingent, to vest in such as should 
younger children of B. at the time of A's di 
under twenty-one {s) ; but if the objects 
clearly ascertained (^), and the time of payin 
and division, only postponed, then the leg 
will be vested. A bequest may also be con 
gent by reason of a reference to a legacy g 
in the will of another person (w). 



( j9) Skattt ▼. Cufdjffe^ 4 Brown, (r) BiUingsley v. Wills^ 3 

152 ; Billingsky V, JVills, 3 222; Bennei v. Set/mour, J 

Atk. 232 ; Sanahury v. Reid, 521 ; Daniel v. Daniel^ 6 

12 Ves. 75; Bats/brd v. Keh- 207. 

hdy 3 Ves. 363 ; 3 Anstr. 629. (5) Crone v. Odell^ 1 I 

{q) Ellison y. Airey, 1 Ves. B. 449. 

S. 115; Brograve v. Winder, (f) Hatch v. Hatch, 1 ] 

2 Ves. J. 638 ; vide Danser v. 342 ; Reeves v. Brymer, ^ 

Howes y Ambl. 276 ; LtJgffhr 692 ; Taylor v. Longf6 

V. Edwards, 3 Madd. 210 ; Ves. 120; Broome v. G 

Hughes V. Hughes, 14 Ves. bridge, 4 Mad, 495. 

237. (u) East V. Cook, 2 Ve 



CH^ HI.] 



contincjent: 



8i 



Legacies charged on land, especially if given 
by way of portion, (and legacies given by a 
parent to a child are generally considered as 
portions (a?),) vest at the time appointed for 
payment (y) ; and lapse, for the benefit of the 
heir or devisee of the estate (2:), by the death 
<tf the legatee before the expiration of such 
period (a) ; whether to be raised out of the rents 
and profits (6), or charged generally, or on a 
reversion (c), or by way of trust (d) : and not- 
withstanding a direction to raise the same with 
all convenient speed, and even though interest 
be given in the mean time (e) ; because such a 
legacy is considered a personial benefit, and to 



(«) Pye y. Dubostf 18 Ves. 
155. 

(y) Swinb. 592, 603 ; Gor^ 
don V. Ramesy 3 P. W. 139; 
Carter v. Bletsoe, 2 Vern. 61 7 ; 
Hall V. Terry, 1 Atk, 502 ; 
Paulett V. Pauleit, 1 Vern. 204, 
3Si ; Smith v. Smithy 2 Vern. 
Sa; Yates v. Pettiplace, 2 
Tern. 416 ; Jennings v. Looks ^ 
2 P. W. 276 ; Phipps V. Lord 
Mulgravey 3 Ves. 613 ; Pearse 
^. Lomany lb. 1 35 ; Harvey v. 
dshtWy 1 Atk. 378; BiUler 
V. Dmcombey 2 Vera. 76O; S. C. 
1 P. W. 458. 

C^) Codrington v. Foley y 6 



Ves. 383 ; King ▼. Detmisony 
1 B. & B. 279. 

(a) Grfen ▼. Pigotty 1 Bro. 
105; note which cites Gander 
V. StandermcJcy 2 Cox, 15; 
Prodger v. Abingdony 1 Atk. 
481. 

(6) Harrisons. Nagle, 3 Bro. 
C. C. 109. 

(c) fffltt V. Terry, 1 Atk. 
502. 

(rf) Bright V. Nortony cited 
1 Atk. 504 ; iSco^ y. Beecher 
andtoifey 5 Madd. 99. 

(«) Pearse y. LonutUy 3 Vea. 
138. 
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be acquired by the legatee only in the ev^t of 
his hvifig tiU the time of payxebent; aad a$ 
against the representative of such a legatee^ and 
the heir-at-law, or devisee of the real ealiat^ 
the courts, have always leaned m favour of thii 
heiB, or devisee (/). Where there is not aftj 
tboe appdtnted for payment of such %. legac?jr^ 
eonsiderable contrariety exists, whether the bsr 
quest is or ifl not vested. Cozs^per y^ Scott^S^ 
P; W. 120^ is against the bequest vesting; 
tiiDugk Lord Haidwicke^ in TunstaU w JBroobM^ 
As^eL l&7y (and see Eodyjn^ v. Eoek/n^ SlP«^ W. 
66^^) wjas decidedly ia favour of the. legi»lM 
taking a xieaed: interest ; unless it be the imie of 
a portion, and the child die before he, or she, can 
want that provision {g). The latter, it should 
seem, is the betjter opinion, because every act J9 • 
takeaagainst the agent ; and becauseeU bequ#sts 4 
payable out of land are specific, and specifics 
bequests vest on the death of the testator (A),. 

The old doctrine also* was, that where a legai^i^ 
was charged on land's, which jrielded immediate 
profit, and no time was appointed for payments 

QO ^^^ Hinchinbroohe v. C. 394 ; Sherman v. CotUns^ 
StymouTf 3 Bro. C. C. 394. Atk. 320. 

(g) Trafford y. Askton, 1 (fi) Davies v. Davies, 1 Daaia 
P. W. 420; Lord Hinchin- 84; Kirbt/ v. Potter , 4 Y^- "I 
brooke v. Seymour, 3 Bro C. 751, 



WfacVe thet time of psiy»[»Mt id fyofdtpdiied) Ait 

A» %e«efit of the Ai^ dr tYkeesme^ the fegftfc^y 

is l^estei^ noretmhstandiilg the tegs»;€i«f d^^b^Mift 

ite «htte a{]^mted for? piu^eflt. LcHli liaifN^ 

twibke, itt Tunsmllv.l^&cketh^Amhl. 167, (whette 

Iftu detTMe tra» tc^ J. S^. paying theveoat 100/; a 

yfear to -4', tedtattor's^ ^fe j for life, t<rith sererti 

crtbef tegaei^s Mritibin t^^kte months after the 

decieftie ^ i*,) held the postponement of pay* 

ment to- he foF the benefit of the heir ; and the 

repfefeNsntatiVed^of sodie of the leg^^es d!eceasedt 

^ew heltf entitled* to the legacies ^ven to thtt 

permms^ tJiey represented, witii interest from 

oite yedr after the dteath of A. (k). In order td 

jinake a legacy charged on land vested, there 

jomgk be words of gift (f) ; and a bequest, with 

s cMi^ectioil not to pay ittt^est i# the mean time 

till {mymeiit, hove been hdid' Worde of gift (m)i 

A li^t of entry hkewise, given on nonpayme<lt 

of suck a legacy, confers a vested interest (n). 

(tj MaseweU t. WettenhaU^ 3 Ambl. 576 ; Norse v. Ormond, 

P. W. a6^ Gibson v. Bo«, 7 5 Mad. 113. 

^6*97; Ddvies y. DavieSy I (*») Sherman v. CoZfoW^. 3 

Dan. 84 ; Cormay v, Cotvmay^ Atk. 320. 

3 Bro. C. C. 270. (n) £a»ies v. Hancock^ 2 Atk. 

(i) Vide also Dato^on v.jKt^ 507; Sherman v. CoRinSy 3 

K 1 Bro. C, C. 124 ; Bayley Atk. 320; Manning y. Herbert^ 

▼. BttAop, 9 Ves. 6. Ambl. 575. 



(0 Manning v. Herbert^ 
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. ^ hkLawther v. Condon (o), there was an express 
direction, that the legacy of a daughter dying 
should not sink, but survive ; and it was there 
wid the chief distinction b, where the post- 
pomng is for the benefit of the person, or the 
€^te : for instance, postponing the pajntnent till 
jtiifenty-one or marriage, seems to apply to the 
person ; whereas postponing the payment till the 
ddath. of a tenant for life (p), or on failure, of 
issue, &c. seems to apply to the estate (q).*. 
In JiCiVig V. Withers^ 3 P. W. 415, 3,500/. 
]l)aqijieathed to JB, at twenty-one or maniage.^^^c 
\£[A»}i^ not issue male; with a subsequent .di- 
yjept^n, that that sum should be paid to B« 
eifwA. should die without issue male : J3. msLnm-.r" 
vned and died, and then A. died without u 
male, and it was held the representatives; of 
were entitled. And again, where a devise was 
trustees, in trust within a given time to raise (f""^j, 
out of the rents and profits of land, 1,500/. for 
il, survived the testator, but died before 
legacy was raised, and before the expiration of 
the appointed time, yet it was held the legsa^cy 
was vested, the benefit being intended to *die 

(o) 3 Atk. 137. w. 174. 

(jf) Scott y. Beecher andxvife^ (r) Cotoper v. Scatty 3^^ *^* 

5Madd. 99. 120^ fFUsan y. Spencer^ -,1b. 

(7) Wikon V. Spencer, 3 P. 172, 
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^ssteAe {$). And where the fee was limited, after 

^die death or marriage of A. to £, provided he 

2>aid C 400/. though C, who survived the tes^ 

^tator, died in the Ufetime of A, it was held that 

Cs representatives were entitled (*)• Where 

Sands were devised on condition {u) to pay lega* 

vies, and a power of distress and entry was 

^ven on nonpa3rment, the legacies were held 

nested, even as against a purchaser who had 

notice before he paid his money ; and though 

*uch power was omitted, yet Hie heir might 

enter for breach of the condition, and would he 

decreed a trustee in equity for the legatees (t>). 

-Sometimes the devise and the legacy are said to 

i^est at the same time(<r); which is, in other 

^ords,; admitting that, the legacy is vested, 

though postponed in payment for tb^ benefit -of 

the estatCy or the particular tenafUs. ' And iit 

Wilson V. Spencer^ 3 P. W. 172, the court, oa 

a* divide-. to A. for life, remainder to J3. in-fboj^ 

charged with a legacy, .ordered the tenant fot 

to keep down the interest, and * that the 



(0 Wilson V. Spencer^ 3 Pi (x) Goodwyn y« Monday^. \ 

^.170. Bro, C. C. 190; BfltwonV. 

(0 Maybanks ▼. Brooks, i KUlet, Vb. 123; Jed y. Tick^ 

Bro. C. C. 84. nor, Ambl. 703; Clarke v. 

(11) Wigg V, IVigg, 1 Atk. Ross, 2 Dick. 529; Hodson 

38a. ' V. Ramson, 1 Vcfs. 48 ; ScoU v. 

(r) Ibid. Beecher and toi/e, 5 Madd. 99. 
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principal should be raised b j a sale of so iwicii 
o£ the kuod as would be sufficient to pay the 
same legacy. Math interest and costs. 

If leg«aes are given to be paid oq land, of 
which the testator is seised in reversion^ and 
which fact does not appear by the will, the 
legacies will be directed to be raised by a aale ot 
mortgage of the reversion, and interest at liie 
rate of four per cent will be allowed from the 
tetslator^s death till payment (y). 

Acharge made by wiU,in pursuance of a geM^ 
nl power in a settlement to charge portaons by 
46$d or will, has been held (z) to aflPect the 
estate of the widow of tibe testator, under hismar^ 
fifige settlement ; and that such a power 
like ft power of leasing, which over^ieachea 
estates. Again, wherea testatordevised his landf Mb 
to his wife A. £br life, with remainder to his sma^ca 
& in fee, on condition that JB. should, within on^ -e 
year after the /death of E. J7, pay 1,000/. 
the testator^s daughter JP, with a proviso 
nonpayment that the daughter mi^ 
JS.J3". died in the lifetime of A^ and on 
bill filed by JF. against JB, it was decreed th 
the portion should be raised by sale^ unl^ 



(y) Davies v. DavieSf i Dan. (x) Beak v. Beak, i P. 
^4- 245. 



JB. shoaid pray it might be raised by ]iK>rt- 
gagc<A). 

It may not be irrelevant here to observe, 
Aat, under the trusts in settlements, rever- 
^onary terms are often directed to be sold 
or mortgaged to raise j^ortions (i)» In Clinton 
V. Smth^ 4 Ves. 460, it is said " the court 
will lay hold of any Words, from which it can 
be feirly inferred, that it id not the inJlentim 
to charge a reversionary tertti with portU>rii 
during the lives of tenants for life, from the in- 
finite inconvenience and great butden it would 
bring on the reversioner/' But in Codringion V4 
Fele^^ 6 Ves. 386^ it is said, whether ^^p0ftiaM 
aite %o be raised out of rey^sioiiarv terwM. t>rnot4 
depends on the particular penning oi^the trust, 
and the meaiiing and intent of the insbrunkaoit j 
the ihtehtion of the paili^s to the i&stmtn^it ig 
ilie<*nly tttle by which to be guided. The general 
rde is, if the portions are Vested, aiid the con^ 
tingencies ha;ve happened on which the portions 
are to be paid, the interest is playable, and the 
p()rti6n» must be raised by a tele of the revetv^ 
sicMlary term ; but they cannot be raised in the 

(a) ^acon v. Clarke, it. W. 7I0; Gerrard v. Gerrard, 
W. 480. 2 V«m. 458 ; Stanifortk v. 

(6) Sandys v. Sandys^ 1 P. Sianiforthy a Vera. 460. 

04 



88 V£8T£D AMD^ [PAUt I. 

lifetime of the parent, where the pairent has a 
power to appoint the fund, without that parent's 
direction (c)/' 

In Pierrepont v. Lord Cheney^ I ?• W. 493, 
where in a settlement a reversion was limited 
to A. for life, &c. JS. for life, &c. C. for 500 years, 
on trust after the death of B^ to raise 20,000/. 
for a daughter ; with maintenance, payable quar- 
terly, of 300/. a year till such daughter should 
attain the age of twenty-one years, afterwards ^Ji^ 
400/. a year till the portion was paid, to be^^^g 
raised by profits, sale or mortgage. JB. died leav — -\^. 
ing j1, and there was a daughter. The courV^Txrt 
inclined against a mortgage for raising thi 
maintenance money, chiefly because the mainte; 
nance and portion were to arise from the 8am> 
fimd; and the court took on itself the care of 
curing the child's portion. However, where 
particular mo,4e is pointed out, by which to 
portions, no other mode will be resorted 
Joy V. Gilbert, 2 P. W. 13 ; Newknd v. She^ 
pardj 2 P. W. I96 ; Evelyn v. EoelyUjZ P. 
661 ; Mm V. Banks, 3 P. W. 1 j m which h 
case, profits were construed to mean yearly pi 
fits : Aough in Trafford v. Trafford, 1 P. 





418; Ravenhill v. Dansey, 2 P. W. IfiBSO; 
Reresby v. Newland, 2 P. W. 101, affini=3ed 

(c) Codrington v, JFofey, 6 Ves. 380. 
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^ Bro. Pari. C. 487; profits were held to mean such 
profits as might arise by mortgage or sale. How- 
ever, a portion will not be raised against the in- 
t;ention, before the period appointed for raising 
it ; as where portions were directed to be raised 
"by sale of a term ; and it was also directed, that 
maintenance money should commence only from 
the time the estate limited to the trustees should 
come into possession (d). Nor was a portion 
allowed to be raised out of a reversionary term, 
where the trust was to raise by sale or mortgage, 
since there was a direction that the term should 
' not prejudice the jointure of the wife (e) ; though 
the judgment was given on the idea there was not 
any power of sale or mortgage. Sed vide 2 P. W. 
662. So where a term is created for raising 
portions, and is subsequent to an estate tail, the 
court will rectify the same, if so placed by mis- 
take, or contrary to the terms and provisions of 
the settlement ; especially if made in pursuance 
of articles, and notwithstanding a recovery has 
been suffered of part of the land (/) ; but this 
latter doctrine does not hold as against a re- 
mainder-man (g). However, portions cannot be 

(d) Butler V. Duncombe, l (J) Uvedak v. Halfjpenm/^ 2 
P. W. 453 ; Brome v. Berkdey^ P. W. 15 1 . 

2 P. W. 487. (^) Hilton V. Briscoe^ 2 Ve*. 

(e) Evelyn ▼. Evelyn, 3 P. S. 309; S. P. l Atk. 191. 



raised unless the events, on which they axe < 
rected to be raised, happen ; though it may 
apparent, that the intent was more full than t 
trust of a term expresses (h). 

Where a testator devised lands to trustees, • 
trust to pay the rents thereof till sale to t 
testator's four daughters, and the survivors a] 
survivor of them, equally ; and on fiirther tm 
when it should be for the benefit of the childrc 
to sell the land, and apply the money for t 
children equally ; the shares of sons to be pa 
able at twenty-one, and the shares of daughtc 
to be payable at that age, or marriage ; and 
any of the children should die before their shac 
should become payable, then over: the lai 
must be considered as money and as legaci 
vested, subject to be devested by the death 
sons under twenty-one, and by the death < 
daughters under that age, and unmarried (i). 

. A legacy charged on a mixed fund, partaki 
of the nature of both of the foregoing legacie 
for if the legatee die before the time of paymaa 
the legacy is vested and payable, as regards tl: 
personal estate, so far as this fund will extenc 
but as to the realty, the legacy will fail by tl 



(h) Wordeyv. Earl^Gtan- let/ v. Mosky, 5 Ve«. 258. 
villcy a Ves. S. 333 ; Wingravc (fy Doughty y. BaU^ a 
y.PulgravCy l P. W. 401 ; Mos^ W. 320. 
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death of the legatee before the time of pay- 
ment (A), with the exception before stated. 



■» i *S " ! ' ' * 



Legacies may be again subdivided into, 

1st, Those which are absolute : 

2d, Those on condition, eidier precedent or. 
subsequent, or to be defeated by a conditional 
limitation : 

3d, Those which are additional or accumula^ 
ladve : 

4th9 Those which are held on trust for the 
benefit of others : 

5th, Those which confer partial interests : 

6tii, Those which are subject to be defeated 
by eiecatory bequests ; and. 

Lastly, Of donatio mortis causA. 

Qi) Duke of Chandosr. Tel^ rtOiDg Vany^Chrk^ i Atk.5ii.| 

hotf 3 P. W. 610 ; Jennings v. which coofidered the same ndo 

Xooky 3 P. W. 977 ; Sherman to be applied to a mixed fund, 

y.CdUns, sAtk. 320; Biekard* as was astablirfied in legaciei 

40ft y. GretfoCf 3 AtLS^ ; over- charged on real estate. 
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CHAP. IV. 

Of Absolute Legacies. 

A BEQUEST to a man generally, or of the in- 
terest to him for life, with a power of distribut- 
ing the principal (/), even after his death, viz. 
by will (m), or for his own use and disposal (w), 
confers on him an absolute interest (o). And 
where a bequest was to j4, to be paid at twenty- 
five, or between twenty-one and twenty-five, withK::i",|i 
interest in the mean time ; and if A. should not-^:^t 
receive the legacy, or dispose of it by witt or 
otherwise, it was given over : A. was held ab- 
solutely entitled, and the bequest over 
considered void {p). But if a bequest be to 
for life, and after his death to such person 
he shall appoint by his will, here A. must a] 
point by will to entitle any person to claim th"^ m\s 
bequest over (gr). So where a bequest was mau ie 

(2) EUon ▼. Sheppard, l Bro. lo8 ; Wadley r. Norik, zVes J. 

C. C. 533. 364. 

(m) Hales v. Margerumy 3 (p) Rou y. Ross, 1 Jac^ & 

Vei. 300. W. 154. 

(fi) Raxclins v. Jennings^ 13 (jj) Maddison v. Andrev^^t 1 

Vcs. 39. Ves. S. 60 ; Bradley v. TT"^^- 

(0) Bullv, Kingston, 1 Meriv. cote, 13 Ves, 453 ; Butch^^rv, 

314; Hijcon V. Oliver, 13 Ves. Butcher, 1 Ves. & B. 95. 
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A. to dispose of by will (r), A. was held to be 
absolutely entitled. Again^ ^here a testator 
acnade his dear wife B. sole heir and executri'K 
of his real and personal estate, to sell and dis* 
jpose at her pleasure, and to pay the testator's 
^ebts and legacies, JB. was held absolutely en- 
titled to the surplus after payment .of debts (jai). 
rrhus> a bteqiiest of interest to one for life,t,then 
t:o A^ gives A* an absolute interest, subject to 
*he life estate (t). So a residuary bequest to 
executors, in trust for j1. till he attain twenty-one, 
"with a direction that then the trust should cease, 
"was held to confer on A. an absolute interest (u)-: 
^e court construed the bequest as if it had 
Tieen to trustees in tnist for ^/till. he attain 
trwenty-one, and then to A. absolutely. Again, 
where a bequest was to A. and B. during their 
lives, and then to the lawful m^^e of .B, if she 
should have any, if not, then in trust for C. tiU 
lie shall come of age : B. died without issue, but 
after the death of C, who attained twenty-one ; 
^nd it was held C/s representatives were entitled 
"with interest, since the death of A. and JB, for 
the purpose of effectuating the testator's inten- 



(r) Maskelyne v. Maskelyne^ (f) Clough v. Wynney 2 Madd. 

-Ambl. 751. igo. 

(i) Rogers v. Rogers^ 3 P. (a) Peat v, Powell, l Eden, 

AV trkt% A*vr\ 
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tion', and en^ the icoiif hfig^ncy wiiieh' happened (^) ; 
the consMicti^^n b^fig, it is apprehcmdedy if li^ 
shall die without hsming had iiSsucf^ then ^m 
bequest is^ to Femain a?er to C, £»everthele»i to 
be in trust for him till he attainf twentf^one. 

A bequest may also be absolJGrEe by peason: of 
the repugTiancy^ oi a condition (^). A bequest to 
Ay for sueh puiposes aa be shatl think fit^ is a 
bequest tor hiffi absolutely, notwithstandti]^ 
A. be described in a preceding part of tibs 
wAl as an exeeutoft in trust (2:). Agaiuy a 
bequest (in case A. should not choose to occspy 
his house, which the testation had ^ven her by, 
his will, during the mitiority 0^ his^ son), to 
purcha^ furniture, or foP an^ o^ter purpose she 
should think propep; though the widow dkt 
ocasipy the house, yet it was held she was abso^ 
hitely entitled to the legacy (a)i Sa a»l iofde** 
ftnite beqaest of dividends!^ whether immediat^y,- 
OP by way of remainder, Tpas^es ihe albsoluM^ 
property in stock (6); So a^ bequest to Aj witb 
^r direction to pay the produce to JB, gives B. 



(x) Atkinson v. Pake, i Bro* & B. 294 ; Ptxicer. AreHUshop 

C. C. 91 ; Hale v. Beck^ 3 Eden, of Canterbury^ 14 Ves. 370. 

229. (fl) Ishervoood v, Paynes^ 5 

(y) Bradly v. PrixUoy 3 Ves. Ves. 677. 

324; citedsMeriv. 183; Co. (b) Elton v. ShepparA^ 1 

Litt; 206. Bro. C. C, 532 ; PhiUipt v, 

(«) Gibbs V. Rumsey^ 2 Ves. Chamberlayne, 4 Ves. 58. 



absolutci interest (c^. Ag^9 ^ by^quest of a 

i^ with, a diTOction that the income (d} thereof 

sliall be for the* sole use aod benefit of Aj en* 

-titles A. absohstoLy* So where a bequest was to 

>4. for ker and her children's u»e^, a tra^asfer was 

ciirected to A^ (eX AncI where a bequest was 

-fco A 9 trusting that she would> in fear of God 

sknd in love to the children committed to her 

<^:are, make use of it as should be for her oom 

^»nfid tbeiip spiritual and temporal good : remem'* 

Jt^iermg always, according to circumstances^ the 

rhuFcii of God and the poor; A. was held abso* 

Ay entitled, as she had the power of diml* 

i^feiBg the capital (/). So a bequest^ fior die 

^-^upose of puichasing an annuity for A, gives 

\4 &R^ absolute inter est^ since the- whole legacy 

to^ be applied for jI.'s benefit (g) ; though, hy 

d^^^rRstruotion, the same may be confined to a hk 

iteKst (hy A specific bequsst of tdiiaga, whieh 

consumed in their use^ vests in the legatee 

'Iteoiutely, though given for life (i) : if they pass 



(cy Page V. LeapingtoeUy r8 C/) Curtis v. Rippon^ 5 

^« 466 ; Randall v. Russell^ Madd. 434* 

^eriy.ig4,;Chughy,W^»ne9 {g) Barley v. Bishop^ 9 

&bddU 188.. Yeu.6. 

(<al) Adamioii v. Armitage, (A) Innes v. Mitchell, 6 Vea* 




C«) Robinson y, Ticheli, 8 (t) Randall v. Russell, 3 
142. Meriv. 194, 
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as a residue, then they must be sold, and the 
produce invested^ and the interest paid to tiie 
tenant for life. And the same legatee may take 
both an absolute and partial interest, in diSkat- 
ent things, by the same will (k) : and an absolute 
interest may Ukewise be given, though part of 
the object of the testator in making such gift 
fail (/);. and though money be directed to be 
laid out in land, and settled in fee, yet the 
legatee, on surviving the testator, will be ab^ 
solutely entitled to the money (m). Agaiii» 
where there was a gift to A^ and what he shall 
leave was given over : A. was held to take abso^ 
lutely, for the uncertainty that otherwise would 
arise ; in addition to which, he had an implied 
power of disposition over the whole fund (»). 
So a bequest to Ay and in case o£ A/s death 
then to B, A. surviving the testator has been 
h^d absolutely entitled ; the construction bemg 
in case of A/s death in the Hfetime of the 
testator (o). And notwithstanding a conditional 



(k) Richards v. Baker^ 3 Ves. J. 333 ; Bradley v. JFai' 

Atk. 323; Shardey y. Baker f^ cote^ 13 Ves. 457; Cttrtii t. 

Ves. 732. RtppoTiy 5 Madd. 434. 

Q) Hammond v. Neame^ 1 (0) Hinckles v. Smnumty 4 

Swanst. 35. Ves. 160 ; Ommany ▼. BeonHj 

(m) Cope V. Wilmot^ Ambl. 18 Ves. 291 ; Slade ▼. MUner, 

704. 4 Madd. 144. 

(a) Malin y. Keightley^ 2 
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limitation may be amiexed to a legacy, if the 

time appointed for payment arrives before the 

breach of the condition (p), or if the condition 

be compUed with Cq)j or if a contingency on 

which it is to go over never arises (r), the legacy 

becomes absolute. A legacy may also become 

absolute, by the impossibility of performing a 

condition subsequent, or by the act of Grod, or by 

the act of the party to whom the condition was 

to be performed (s). Thus, a legacy given till an 

act is done, which becomes impossible by the 

act of God^ renders the legacy absolute {t). So 

where a bequest was to ^4. in case she should 

have legitimate children, on failure of which to 

go over ; A. had one child, who died before her, 

yet she was held to be absolutely entitled to 

this legacy on surviving the testator (u). And 

where a bequest is ^ven, with a discretion, 

to persons who refuse to act, to abridge the 



(p) Oshome V. Brotwi^, 5 (s) Aislabie v. Rtcij 3 Maddi. 

^68.527; Bridges v. Hutton, 257; Darley v. Longtoorthf 3 

1 Yes. & B. 137. Bro. Pari. C 359. 

{q) Osborne v. Brotone, 5 (t) Lotidher v. Cavendish^ 

Vci.527; Forbes v. Ball, 3 Ambl, 356; S. C. 3 Bro. Pari. 

Meriv. 437. C. 349 ; ^ Eden, 99, S. C. 

(r) Crmder y. ClomoeSf 2 Ves. (u) JVM v. Tomlinson, 16 

J- 450; fVaintvrigJU v. Wain" ¥68.413. 
^nght, 3 Ves. J. 559^ 



legatee's interest, the legatee wHA tie abm* 
lutely entitled (w) ; though where the inteiiefit 
of a sum has been given for Mfe only, widi 
a^KTwer of adTancement, the court has, imderr^ 
circnmstancies, directed an inquiry aa ta th^^^j 
necessity^ and propriety, of soeh adrance^,^ 
ment (y). 

it is a mie of law, suggested by the "polWy "Cr::^ 
a oommerciaJ country, that property shadl^imt fcrrDe 
rendered unalienable beyond a life or lit^s ^^^ 
being, and twenty-»one years and a fewmoittbi C^^; 
wherever, therefore, a limitation of a chattel ^r 
personal thing is such, as if applied to land of 
freehold tenure would create an estate-tail, tie 
whole interest will vest absolutely in tiie fi«t 
taker, and the ulterior limitation must be con- 
sidered too remote, and as such void (a\ This 
rule is established in analogy to the rule of Jew i 
relating to real estate, which cannot be tied np 
longer, and because of personalty, there cannot 
be a recovery (6). Therefore a bequest of per- 



(«) Keates v. Burtoriy 14 Ves. 3 Atk. 287 ; Fordyce v. Ford) 

434. 2 Ves. J. 538 ; Wehh v. W* 

(y) Robinson v. Creator^ 15 1 P. W. 132 ; Sealc v. 5«i, > 

Ves. 526. P. W . 290 ; Butterfidd f . B«^- 

(z) See chap. Legacies sub* terfield, i Ves, S. 134. 

ject to Executory Bequests. (b) Cratqford v. TroUtfi 4 



/ 



(a) Shield v. Lord Orrery ^ Madd. Rep. 361. 
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Mnalty to one for life, p^nd to the faeiiBof hb 

body (fi)^ or his heir little {d\ or kis h^irs n^e^ 

M to his iasue (e), gives the legatee the absdiut^ 

iBteceat (/X i^w^ where a bequest was to ^, 

.0r in case of his death, . then to his issoe^ or 

xliiklren; A^ o» 3urviyiog the testator,) vf'jll 

he absolutely entitled : and the issue wiU taJ^^ 

mily in case A. die in thie lifetime of the 

4»8tator (g). The old distinction between a 

jiDurta^n to a loan and his heirs, &c. of a terni 

jm /gross, and of one created de novo out of the 

inheritance, the latter of which was held to 

ceaae on failure of issue (h\ is abrogated by the 

decision in the Duke of Norfolk's case^ 3 Cb. 

Caeu SO; and in Burgis v. Btirgisy 1 Mod. 115. 

The like observation applies to the distinction 

between a limitation giving an express ai:^ an 

iH^lied estate-tail (e) ; and the difference of con«- 



(e)* BfUion t. Ttsimngj 3 
ifferiv* 176 ; EUon y. Emvn^ 
19 Ves. 78. 

{d) Ivie V. 7wV, i Atk. 430 ; 
a&aie V. Seaky 1 P. W. 990. 

(e) Chandlery. Price^ 3Vci. 
Wl ; Lyon ▼. MkheUf 1 Madd. 
473 ; Ohfoery. Stretkoff a Bro. 

.C. C. 33- 

(/) Garth v. Baldwin, a Ves. 
Ml ; Duke qf Bridgemaier v. 
Geston, a V&f. laa. 



(g) Turner v. Moor, &Ve8. 
SSJl WebOerv. Hall, ftYw. 
41 o ; Croohev* De VandeSfQVes^ 
ao3; Ebon v. Eason, 19 Ves. 
79; DoofiT. Penrij/, f Meriv. 
ao; Massey ▼. Hudson^ a Meriy. 
133. 

(A) Leonard L<me^ case, 
10 Co. Rep. 87. 

(t) Feirne'iS Cont Rem. 4861 
Britfon ▼• Trnmng, 3 Meriv. 
178. 
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struction between the bequest of interest for life, 
and if the tenant for Ufe should die without 
issue, then the principal to be paid over, and a 
be(|uest of the principal originally, is also abro- 
gated by Butterjkld v. Butterfieldj 1 Ves. S. 133, 
1^ (Jc). And notwithstanding bequests, inmilar 
to those last-mentioned, may be limited as heir- 
looms, and be directed to be kept with the 
family estate, or lands devised, so long as the 
rules of the law of the realm will permit (l)i or 
so long as the rules of law and equity wiH 
allow (m), yet the same bequests shall vest ab- 
solutely in the first taker, having such an 
as would pass the inheritance if the devise hadiE:^^ 
been of freehold estate, and will become part o^^cwl 
the personal estate of the legatee, though amri^^Eui 
infant (n). Even a power or limitation to desitxoj^iCDy 
such absolute vesting is void, unless duly con-L^^Kn- 
fined within the prescribed limits against perpe^^^- 
tuities (o). An annuity, though personal, is noc=^ -ot 
entailable ; but the same may be limited^ so a^^as 



I 



ik) SmUh V. Cleoer, s Ch. C. Deerhurst r. St. JlbanSf 5 

410. 33a. 

(/) Trqffbrd v. Trqford, 3 (w) Fdk^ v. Bumel,\ i:Be::^^o. 

Atk- 343 ; ^^re v. Polkilly 1 1 a C. 879; Vanghan r, Pm\ ^ ft- 

Vei. 2^7. Um^ supra; Sheffield ▼. 'Lo^^^ari 

(m) Vmghan v. Bursleniy 3 Ortery^^ Atk. S87. 

Bro. C. C. 102 ; Carr v. Er* (0) Ware v. PolhiU, 11 V 

roUj 14 Ves. 479; sed vide 257. 
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-to pass a conditional fee : and the legatee on 
Slaving issue will acquire the absolute fee of this 
annuity (p). This is now the only instance of 
a conditional fee at conunon law. It is doubted 
^whether an annuity may be circumscribed by 
sui executory bequest (9). As a limitation over^ 
after a general failure of heirs of the body, or 
is^ue, is too remote and therefore void, because 
-the whole is already vested in the first taker (r), 
-the courts endeavour to confine the words," dying 
^without issue, heirs, or children,'^ to the time 
of the death of the legatee, so as to give effect 
nto the bequest over ; and no distinction is made 
lietween the bequest of the principal, or of the 
interest only {s). Thus, where a bequest wa3 to 



(p) £. Btaffbrd v. BupUey^ 2 ▼. FUzgerdd^ 3 Bro. C. C. IS7. 

"Ve«. 180. (s) Genorchy v. Bosville, C. 

(g) Turner v. Turnery Ambl. T. Talb. 3 ; Sheppard v. Leping- 

776; S. C. 1 Bro. C. C. 335; hamy Ambl. 123; ButterfieUr. 

1 Inst. so. Buiterfiddf 1 Ves. S. 154; 

(r) Terezes v. Robertson^ Barn. Chamberlcdn v. Jacobs A mbl. 7a; 

;30i ; Attorney Generaly. Bird, Vaughan v. Farrer, 2 Ves. 127; 

iBro. C.C. 170; 2 Ibid. 33; Nichok v. Hooper y 1 P. W. 

^tkmsonv.HutchinsoHf^T.W. 199; Target v. Gaunt, 1 P. 

^59; 3 Ves. 313; Everest t. W. 433; Pinbury v. Elkin, 1 

Ci^ 1 Ves. J. 286 ; Siajbrd y. P. W. 564 ; Chapman v. Forth, 

Buckley, 2 Ves. xSi ; Traffbrd Ibid. 066 \ Hughes v. Sayer, 

^v. Boehm, 3 Atk. 448 ; Ridge Ibid. 534 ; Atkinson v. Hutchin- 

-IT. Hudson, Burr. 12 ; Bocfer* v. *on, 3 P. W. 259; note to Ibi4. 

WVaUon, Ambl. 399 ; Handen v. 262. 

Cl^Lrke, iTes. no; Robinson 

II 3 



if. for life, and afterwftrck £<it A. » childr^i for 
ijoiaintenance, and for want of such issue over ; 
it 'was held that issue meant children, add there* 
^oite'the bequest over was supported {t). So 
\(rhett a bequest was given over to C, if A. 
dhbllld die under twenty-one, and JB. should 
die/lnliiout any other child or children, the 
uitbrior limitation was supported (u). The word 
•*heite*' also may, from the intention, be wwds o 
purchase ; as where, after life estates to the hus*^- 
band and wife, the limitation over was to th^^ 
heits of their bodies, and their executors, adminiA-^a^^ 
trators and assigns (a:). And the word "children 
may be a word of limitation from the - 
ihtent (y) ; and " issue'' niay , by construction, be ^ a 
word of purchase, and to take the share intende^^d 
foi* the parent by substitution (z): e. g. where tbnAe 
bequest was to A. and B, or their children, it 
was held the children were entitled only in t^Bbe 
event of the death of their parents in the li^R- 
time of the testator (a) ; and therefore the parecrzjto 

(0 Maddon v. Staines, 2 P. (y) Crone v. Odell, iB^ & 

W. 422; Sibley V. Ptfny, 7 8.449. 

Vw. 527; LumpUy v. Bfot«?r, ^^^ jj^^^^ ^^ ^hwer^ 5 

3 A*. 397. ^jj^ g^. ^ Tarrant ^. 

(u) Studhdme y. Hodgson, 5^^^ ^ VC8.S.98; ar»*«> 

3 P. W. 31a; overruling Love ^^ ^^ ^ y 
T. Windham, 1 Mod. 50. 

(x) Hodselv. Bussey, 2 Atk. («> ^"^^^ ^- ^^ Vandc^^ 

642 ; cited 2 Ves. S. 660. ^^^' *97 ; o.nie, p. 99, n, ' 
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stflrviving the testator were held to be absolutely 
«Oitttled. It may be ^marked diat bequests, 
^ough absolute^ niay be merely equitable^ 
during the lives of certaia persons, as executors ; 
smd legal after the death of such persdiis {aa). 



mtm 



CHAP* V. 

ft 

Of Bequests on Condition. 

j^EQUBSTS may be given ou condition^ and con- 
ditions are either precedent or subsequent. It 
may be observed, that to every bequest may be 
ad^ed whatever condition the testator pleases(tf), 
pvovided the same be possible, legal, hot in- 
ffinging either the moral or the civil law, and not 
repugnant to the bequest (b) ; for all other con- 
ditions are void (c). It may be remarked, that 
trherd a person appoints by will under a power, a 
Bum to a. child, on condition ; the condition, un. 
less authorized by the power. Is void (d). Where 

(a a) Gardiner V. But, 3 Madd, Ves. 324; cited in Brtiton v. 

i.9$. yVutniJi^, 3 MeriT. 183. 

(o) Rtifnisk Vi MarHn^ 5 (c) Prcfston-a Shep. T. 434; 

Atii. 33« ; Harvey ▼. Asktouy ibid* 451 ; ft 'liio. Co^Litt. 21, 

A Atk. 380, and n. 1 ; 1 Ixlsi^i ad, Quotes; Swinb. 384, 408. 

A^59 |L 98. {d) Burkigh v« Pearson, l 

{b) Bradly v. Picxita, 3 Yes, «8ji. 
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a bequest is given to vest on a condition prece- 
dent, the condition must be performed before 
the legatee will be entitled to any benefit arising 
from the testator's bounty (c) : and here a dis^ 
tinction is taken in regard to bequests on mar- 
riage ; and it is said the condition on which the 
legacy is to vest is marriage, and if to such 
marriage consent is required, such consent, un- 
less the legacy be given over,^ is considered i 
terrorem only, and in fact amounts to a nul 
Uty(/). ' • 

Of the first description, is a bequest to J3. o: 
marriage before twenty-one, with the consenS'. 
of il, with a bequest over, in the event of JB/at 
marriage before twenty-one without such requi- 
site consent (g) ; and therefore if J3. 
before twenty-one without such consent, aao-c^c 
afterwards attain twenty-one while so maniedE»^i 
the bequest to B. can never take effect, becaus^^Ase 
the condition cannot be performed (h) ; an^c^smd 
yM^re,/whether even a second marriage, with tUTcJie 
requisite consent, before twenty-one, would be^^wa 






{e) Fry v. Porter ^ i Mod. MtmcUey, i Bro. C. C« 3cr:^^04; 

300 ; 1 Inst. 337, a, n. 1. Clarke v, Parker, 19 Vcs. 1. -^ 14. 

(J)JervouY.Duke,iyeni. ig) Com. Dig. ConditLK.:«ion, 

so; Atkins v. Hiccocks, 1 Atk. [B.] i. 

503 ; Scott V. TtfleTy 2 Bro. C. (h) Scott v. 2>fer, 2 Bro ^c^m). C. 

C. 488 ; denying Hemmings v. C. 487. 
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performance of the condition (i) ? So a bequest 

to £, to be at her disposal if she marry with 

the consent of JP. and M. (oir their trustees, if 

•daey, viz. jF. and M, die before such marriage), 

and not otherwise ; B. dying at thirteen, and 

unmarried, renders the bequest nugatory, by 

xeason of the impossibility of performing the 

condition (A:). In these cases the performance 

of the condition must precede the vesting of 

the legacy ; and the limitation of time for the 

performance of the condition, f6rms part of the 

substance of the gift (/)• The same rule applies 

both to legacies charged on real estate, or on 

personal property (m). A bequest may indeed 

be absolute as to the interest, and conditional 

as to the principal (n). In Booth v. Boothj 

4 Ves. 399» a distinction was taken where the 

bequest was of a residucy and the principal was 



(t) Ellis Y. Smith, 1 Sch. & 
Lef. 1 ; Loyd T. BrantoHf 3 
Meriy. 116; Malcolme r. (yCal' 
laghariy 3 Madd. 349 : it would 
according to Randal v. Payne, 
1 Bro. C* C. 55* 

{k) Cray v. EUis, 2 P. W. 
531 ; Atkins v. Hiccocks, 1 Atk. 
500 ; Elton V. EUon, 1 Ves. 6 ; 
S. C. 3 Atk. 504 ; Slackpcle v. 
Beaumont, 3 Yes. 97 ; Monk- 
heuse v. Holme, 1 Bro. G. C. 
300; Lwother t. Cavendish, 



8 Eden, 117; S. C. Ambl. 
356, and 3 Bro« Pari. C. 349 ; 
Clarke v. Parker, 19 Ves. 1 ; 
Ashton V. Harvey, 1 Atk. 374, 

(/) Garhut v. Hilton, 1 Atk. 
381 ; Co. LitL 205 b. ; Reynish 
T. Martin, 3 Atk. 33a. 

(w) Reynish v. Martiny 3 
Atk. 334 ; Ashton v. Harvey, i 
Atk. 374. 

(n) Pink ▼. De Thusey, 2 
Madd, 157. 
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gtimat absolutely to truistees, in trust to apply 
ijie interest to the testator's daughters till iiiai> 
mge, and then (viz, on marriage), to pay thrai 
the principal, and the legacy was held to be 
rested, because it was a residuary bequest, not- 
withstanding one of the daughters died unmar* 
ried; faut this case, it is apprehended, cadier 
falls under the head of an immediate bequest^ 
Tested by the gift of interest, though diroeted.JE^ 
to be paid at a future time (o). So a. 
quest on condition, to release claims within 
limited time, falls under this class (p); and by^^^j 
filing a bill to redeem a mortgage, the legacjK^^ji 
will be forfeited (q). By acceptance of such 6^ a 
l^;acy an election is made, which will bincE^Ni 
the legatees executors (jp), and in such case th^^^e 
executors must release. A bequest may be <^E:-*n 
condition to release an annuity (r), or that th- 
legatee pay a sum of money (5), or that he ^ 
up bad company, or other similar conditions (t" ) 

* 

(fi) Lov€ V. VEstrange, 3 (r) Tnylor v. Popham, i B 
Bro. P. C. 337 ; S. C. cited C. C. 168. 
in Hanson v. GraJum, 6 Ves. (,) jr^g^,-^ ^ King, a Bro. 

^48- C. 603 ; Ex parte Engii^^^^A 

(p) Earl of Northumberland ^ 3^.^ q q gj^ 

V. Earl of Aylesbury, Ambl. 

540 ; Simpson v. Vichers, 14 ^*> Tatttrsall v. HmeU^^ « 

Ves. 341. MeriT.26. 

iq) Vernon v. Bithell, 2 Eden, 
110. 
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quest to an executor is on the implied con^* 
M he prove the will (u), and aict as executor ; 
A>re, if he refuse the execotorsbip, or act 
^position to the will, he will fdrfeit his 
Donry legacy ; though it is said not his 
mbrances for rings and mourning* If, a 
tor expresses, that a bequest to an executor 
lie considered as a token of regard, and 
hie within twelve months^ then the conse- 
;ce of not acting does not follow Qv) : nor 
a forfeiture take place, when tiie legacy is 
k to an executor for loss of time (y) t and 
eoepting the office, an executor entitles faim- 
to his legacy before probate (z). A bequest 
be conditional, and not to take effect ex^ 
on the happening of particular events ; as 
re a testator declared, if he died before he 
med from Ireland, he bequeathed 100/. to 
the testator having returned, the event did 
happen on which the bequest was given, and 
efore it failed (a). Siich conditional be- 

Swinb. 391 ; Abbott v. (x) Brt/dges r. Wottm^ 1 Ves, 

y, 3 Ves. 149; Harford & B. 137. 

mming, 1 Cox, 30a; Har^ ^^^ Harrison v. /eotufey, 4 

V. Rotiyky, 4 Ves. 3i6; Ves. iiQ; Roach v. Haynes, 

^ston V. Humberston^ 1 g y^^^ ^q«^ 

.333; Read v.Demi/nes, ,, „ . « , 

. C- C. 95; 2 Cox Rep. (^) ^t^rrtson v. Rowletf, 4 

Stockpole V. Hoxvelh 13 ^®®' ^^^' 

431 ; Freeman v. Fairlie, (a) Parson v. Lanoe, 1 Ves. 

riv.31. 191. 
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quest may fail by reason that the legatee did 
not appear at a certain place specified, as the 
condition on which he was to be entitled to his 
l^acy (b) ; or because he did not claim the same 
within a limited time, &c. (c) ; and though the 
legatees were ignorant of the condition, yet.=»t 
the bequests will fail. 

The adverbs of time, as when (d)j and then (e) 
may constitute conditions of the first deno 
mination, provided these adverbs form 



of the substance of the gift, as distinguishecBd 
from the period marked out for payment of thi 
legacy: as I give A. lOOL when he 
twenty-one (/) ; or I give B. 100 L at twenty — 
one, if then living (g) : — as distinguished fro 
I bequeath 100/. to Ay to be paid when fa^ 
attains twenty-one; or I give B. 100 J., an. 
when he attains twenty-one^ then I direct 
same to be paid to him (h). So ifj or provided (£ ^^ 

(i) Talk ▼. Hotddiich, l Vcs. (^) Miles v. Leigh, i A 
& B. ^48 ; 3 Yes. 317. 574 ; iV.Vf. 5/^6, n. s ; 



(£) Burgess v. Robinson, 3 of Manchester v. .Binhaim, 

Meriv. 7; Careless y. Careless^ Ves. 61 ; Pylev. Price, 6 

1 Meriv. 384 ; S. C. 1 Madd. 779. 

^7^- Qi) Mayy. Wood, 3 Bro. 

W Swmb. 379- c. 473 ; Stonehouse v. Exel^^^^ 

(e) Lqffer v. Edxmrds, 3 3 p, w. 353. 
Madd. 210. 

(/) Sherman v. CoUins, 3 ® ^'^^' 379. 380, n.; 

Atk. 331 ; Hanson v. Graham, Litt..so4 a, l>. 
6 Ves. 343. 



•"▼•] coNDiTxoir. 109 

d in case^ constitute conditions of this class ; 
where a testator bequeathed . various legacies 

the amount of 800/., and willed that if, or 
^vided, or in case, his rentrcharge should on 

sale produce 1,000/., then he gave 100/. to 
. and 100/. to B. ; the rent-charge produced 
3re than 800/. on its sale, but not 1,000/., and 
was held that A. and B. were not entitled (k). 
mtUtions subsequent are such as are to be 
xrfbrmed after the vesting of the legacy, and 
I feilure of performance the legacy will be 
ifeated, provided the same be given over (/) ; 
berwise the conditions are said to be in tev'- 
rmn only and nugatory (m) ; as a bequest of a 
lidue to a wife for life, but if she marry again, 
e-half to go over to the testator's brother ; 
re the bequest to the wife is vested subject to 
. defeated by a conditional Umitation, and is 
continue during her widowhood, and on.her 
^ond marriage she will be entitled to a moiety 
Ij, which will devolve on her husband, jure 
tiriti (n), unless there be a settlement. So 

• 

II) Stonehouse v. Evelyn, 3 (m) Bdlasis v. Ermirte, 1 

W. 352. Chan. C. aa, 58 ; JFebbY. Webby 

i) Com. Dig.. Condition. [C] 1 P. W. 136, n. i; Rejfnish v. 

^t. Shepp. T. 450; Harvey Martin, 3 Atk. 331 ; Loydy. 

^fibon, lAtk. 378, 380, n.i; Brantony 3 Meriv. 117. 

trkiY. Parker i 19 Yes. 14; («) Lucas v. EoanSf 3 Atk. 

yd V. Branton, 3 Meriv. 117. 366. 
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^v^here a bequest vtblb in £aiwir of a testators 
<ia»ghteF ; but if she sboold matrj \nthout'the 
consent of his trustees,, theii for tbe .daug^ter^s 
M^Gnlyj and a^er her deadi for: the benefit of 
lier iehildren : on the dau^iiter's mamagewith- 
oi^ the irequifflfte comeent) it was heid slie was 
entitled fer life only, even tdnough she had not 
any children 4Df that marriage, since die anight 
marry again, and have children by a subsequent, 
as well as by her present marriage (o% Boa 
liequest may be made to A^ to be viitA oa 
assignment (p% and on taking dae benefit of tiie 
insolvent debtors act, the bequest will eeansie^ as 
to Aj if given over. 

It may be observed that Lord Talbob sf»d, 
^' There are not any technical words to distinguish 
conditions precedent and subsequent, but the 
same words may indiiFesently nmke eith^y Mr 
eofding to tbe intent of the party who^wates 
%hsmi{q)J' And the same words bsuve been 
held to operate as the one or the other sort oT^ 
ocmdition, according to the intent of the testa — 
tor; see P. Shepp. T. 117, n. 3. Nor is tb 



(o) Champion v. Pickax, i ford^ 3 Ves. 145. 
Atk. 471. (jr) Sir J, Robinson v. 

(p) ^hee V. Hally 13 Ves. mynSy Cas. T. Talb. 166; 

404 ; WUkinson v. Wilkinson, also Swinb. 392, and n. 
9 Wils. 47 ; DommeU v. Red- 
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OQVistruction gavemed hy the cif camstance, that 
th6 clause of condition is placed in a will prior^ or 
posterior, to the befoest. 

It may be: fbrther remarked, that where the 
time appointed for payment arrires, the aobse* 
quant failure, or evea breach of the ^ondkion, 
' does not af&ct the right ef the legatee to re- 
ceive his legacy (r). A direction that a legacy, 
on nonperformance of the terms ortcondkions 
specified, shall sink into the residue, ' is a suffi- 
cient bequest over to render the condition 
efiectual (s) ; though it is doubted M^iether a 
residuary bequest is sufficient (/). So where an 
estate is exonerated, or the money, ^f raised out 
of land, is directed to be paid to the person 
entitled to the reversion, on a nonperformance of 
the condition these are ccmsideredtantamount to 
a devise or bequest over, and rendf^ the condi- 
turn imperartive (««) i according to this last case, 
tiie mere bequest of the surplus, or residuary 
Ibequest, is sufficient to render the condition of 



(r) Bridges v.WottonyiYes. Tyler^ a Bro. C. C. 487, lire 

B» 137; Qibome t. Brwon^ corUrd. 

^ Vei. say. (0 Loydv, Brantonj 3 Merir. 

(«) Wheeler v. Bingham^ 3 118; where the fbrmer cases 

tk. 367 ; Loyd V. Branton^ are cited. 

^ Meriv. 118:— il^A^onv. //ar- (t«) Ashtm v. Harvey f l 

:'»«y, 1 Atk. 378 ; Scott v. Atk. 375. 
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avuil' Where to a bequest was added a pcQhf 
vision, that if the legatee disputed the will unddf 
which he claimed he should forfeit his legaoji 
this provision was held to be a condition subse- 
quent, and in terrarem only (x) ; but if there had 
been a bequest over on breach of the condition, 
the bequest over would have been binding 
and effectual (y). Although a condition be in 
terrorem only, yet, if an additional bequest be 
given, even to a child, on performance of the 
condition, the condition must be performed to 
entitle such legatee to the additional benefit {z)^ 
It is observable, that in Crowder v. Clowe$^ 
2 Ves. J. 450, substituted and additional lega^ 
cies were ordered to be raised out of the sama 
fund, and to be subject to the same conditidns 
as the original legacies. 

On a bequest of a diamond on condition^ the 
sale of the diamond by the legatee has been held 
an acceptance {a) of the legacy. So receiving 
interest has been considered evidence of accept 
tance of a legacy on condition {b) ; and such 

(x) Morris v. Burroughs, i («) Earl of Northumberland 

Atk. 404. V. Earl of AyUslury^ Ambl. 

(^ Cleaver t. Spurling, 2 ^44. 
P. W. 528. 

(x) GUlet V. Wray, l P. W. (^) Il>id. 
284. 



ch.tO on condition. 113 

ccmditional legacy is considered to create a con- 
timet . or a debt, and by acceptance the condi- 
don is annexed thereto (c). 
. Where a bequest was to ^, on condition she 
married a person of the name of J3 ; C. assum- 
ing the name of £, and then A. marrying him, 
H^ held agood compliance with the condition (d). 
Conditions of marriage, annexed to bequests, 
are gone by marriage of the legatees in the tes- 
tator's lifetime, and the bequests become abso- 
lute (e). Where a bequest was made to Ay but 
if she married without the consent of the exe- 
cutors, or the major part of them, before twenty- 
one, then the bequest was given over to the 
- children of her sister, who was the wife of the 
defendant, and the testator made the defen- 
dant and two others executors : the defendant 
iaving allowed a courtship to be carried on in 
Ids own house, and by his son ; and the marriage 
Caking place in the house of the defendant, and 
li^ith his privity, and the other executors having 
lotice, and not objecting to the match, or re- 

Cc) Earl of Northumberland \\ Robinsofit 3 Atk. 737. 

^ifyfe^dttry, Ambl.545. (e) Cromelin v. Cromelin^ 



C<0 Barton v. Batemany 3 3 Ves. 333 ; Pamell v. L^on, 

^- W. 6^, over-ruled ; vide 1 Ves. L B. 484 ; Clarke v. 

4> 'Bro. Pari. Cas. 194, where Berkelet/^ 2 Vernon, 721 ; 

»t 18 said, arguendo, an Act of Harslop v. Wkitrnore, 1 P. W. 

P^rJiament is necessary for this (382. 
P**>*p08e ; see also Robinson v. 



^^*»> 



^tM*^^^ ' ^ ^"^^ ^ 







<o*«^ ^ we »^^^Sg^ w been *« J^^^ *bcp^ 
Co^^Xte ^^.^M^- ^CV1*<^ 
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llw tru$ta$ should pay the portion, on a proper 
90ftleinent) to the given amount, being executed. 
In Harvey r. Ashtm^ I Atk. 374 (h , the con- 
ilifeion of marriage with consent of trustees, was 
beld satisfied by the consent of the major part 
oi ftb^m ; this doctrine has been, however, ques- 
lionMi, and the distinction stated to be (0, that 
^wbene a trimtee has withheld his consent for a 
vicious or unreasonable purpose, that shall not 
be permitted to affect the consent given by the 
ioaajonty, where it was reasonable that they 
should consent (k). In D'Aginlar v. Drinh- 
ew^er, 2 Ves. & B. 287, ^iiere two of three 
Kmstees gave their consent in writing, and 
idde third in effect wrote to the other two, 
■^^ If you consent, I consent;*' it was held, 
under the circumstances, a sufficient consent 
c^f all three. It has also been decided, that 
Lf the requisite consent be obtained condi- 
bonaUy, if the conditions are not complied with, 
Kdbe consent cannot be considered as obtained, 
SMI as to prevent a forfeiture (/). Consent given 
^(Bnerally by a trustee has been held sufficient (m). 

(k) Chrk V. Parker^ 19 Ves. Ambl. ^63, ond ia Mesgrett v, 

^5> contrk ; Mercer v. Hall, 4 Mesgrett, ante. 

^ra. C. C. 326. (0 Daskmod v. Lord Bui- 

Ci) "Per Lord Eldon, 19 Ves. keli/, 10 Ves. 239. 

' S^ (m) Pollock V. Croft, 1 Meriv. 

C-*) As in Strange v. Smith, 187. 

I 2 
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And again, a bequest to the use of j1, to be paid 
and transferred to her on her marriage^ with the 
previous consent in writing of her mother, if 
living, and if dead with the consent of her 
fatb^ ; and in case she should marry without 
consent, the legacy to be settled to the separate 
use of herself and children, &c. : a general 
consent was given by the father and mother to 
A^ to marry whom she pleased ; A. married 
after the death of her father and mother, and it 
was held that the consent was confined to the 
lives of the father and mother, and the sur-^ 
^vor of them, and therefore the condition had 
ceased to be binding (w). Again, where a be- 
quest was of leaseholds to A. for life, and then 
over, on condition A. should see the fines of 
renewal, and the interest of a mortgage paid, 
and be consulted as to the manner of raising the 
fines, that she might give her approbation as 
she might think proper ; it was held she was 
only to keep down the interest (o). It has been 
held that a condition to provide maintenance 
does not extend to education. If a condition 
to be performed subsequent to the vesting of the 
interest become impossible, the legatee will be 

(h) Mercer v. Hall, 4 Brown» Ves. 6$2 ; over-ruled, see IVhH^- 

^ii\ V. White^ 9 Ves. 554 ; 2 Vei-^ 

(o) Collier v. CdUer, 3 Ves. & Beam. ^^. 
33; Buckericfge v. Ingram, 2 
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tttitled absolutely (j9). An implied consent 
uaj likewise, according to the case oiHarv^ 
r« A^on, 1 Atk. 374, be a good performance 
yfosuch a condition ; but the case of Clark v. 
f^tfr/fer, 19 Ves. 15, is contrd. The acceptance 
Iff a bequest on condition to release claims, 
mounts to a release in equity, and the jstune is 
:herefore a compliance with the testator's con- 
ditions {q) ; but not if an heir-at-law enters, 
for in such case it is said, the legatee must ac- 
ti&ally perform the condition (r). 

jAs before observed, if the condition subse^ 
tpent become impossible by the act of (rod, 
tbfe condition will be void, and the bequest be- 
come absolute ; as where a bequest was to A^ 
provided she married with the consent of d 
and J), if they die before such marriage, A. will 
be absolutely entitled (s). And where a con- 
dition is enjoined, which may be performed at 
any time by the legatee, he will have his whole 
life to perform it(t). A forfeiture does not 



(p) Aislabiey. Ricty 3 Madd. (s) Peyton v. Bury^ a P. W. 

957. 6a7 ; C<Mn. Dig. Conditioii [D.] 

(f ) Earl of Northumberland 1 ; Jmiee ▼. Lord Sa^ott, 1 

"▼• Earl of Aylesbury f AmbL Bro. C. C. 5a8» and cases cited. 

C58 ; Franco v. Alvares^ 3 Atk. (f) Randall t. Payne^ 1 Bro. 

^ft. C. C. ss ; GuUioer v. AsUy^ 

(r) Simpson v. Vickers^ 14 4 Burr. 1939. 

^et. 347. 

l3 
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attach in equity on nonpefrformance of a oftudi*^ 
tioB, if the parties can be put in the same si 
tioB as if the condition had been performed (u) 
tsmd ei^uity will in some cases enlarge the tim^^ 
for the performance of a condition (x) ; bin^^^ 
where there is a bequest over, on &ilure ^ 
performance of the condition, eqnity will n^ ^^^^ 
relieve (y). 

(m) Taf^ y« Pophanty i 4Burr. i^ftg. 
Bro. C. C. i68 ; DavU v. JVest^ (^) Swinb. 396, and nc-"^te; 

laVes. 474; Co. Lite. ^37 a, 415) >l>.; Cleavef^ y. Spur^ -^'j^' 

m K ^ P. W. i^; CUy t. W^*;^^/ 

(*) Ed$iwad v. Vimckcy HF. a P. W. 53*1 Simpi0n vk H*"^ 

tV. 617; Vernon v, Stevens, 1 ers^ 14 Ves. 346 ; Swinb. ^ig^ 

P. "W. 65 ; Gulliver v. >fsAfty, and note. 
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CHAP, VI, 



Of AccurHulative Legacies. 

Generally where a legacy to the same, or 
to a less, or a greater amount (a) is given, by the 
same person, by a will and codicil, or by two 
codicils or other teirtamentary papers, they are 
to be considered accumulative (b) ; especially 
if the legacies are payable out of different funds, 
as one out of real^ and the other out of per* 
sonal estate, or if one be absolute^ and the other 
contingent (jc) ; but if two legacies of the same 
amount are given, to the same person, by the 
same instrument, especially if for the same 
cause, the legatee shall take one only (d). In 
Case the amount is different, or if two legacies 
are given for different causes, the legatee shall 



(d) tfoblei/v, Etattoh, i Bro. 
d^ C. 090^ s.; S. C. St Dick. 
^i ; Hunt v« Bekch^ 5 Madd« 
358; Ridges V. Morrisouy 1 
1^0. C. C. 388 • Codie v. Coot^, 
1 Bro. C. C. 448 ; Swinb. 

(6) Masters v. Masters, 1 
3^, W. 4*3; fVHg^ V. Lvtd 

468; Clive V. Walsh, l Bto. 



C. C. 146. 

(e) tiodg^ V. PeaeMik, 3 
Ve«- 737- 

(d) Garth v. Merick, 1 Bro. 
C C 30 ; Currt/ v. Pt^le^ 3 Bro, 
C. C. 225 ; Holford v. Wood, 
4Ved. 70, 91 ; Cootev. Borfd^ 
2 Bro. C C. 529 ; Campbdl V. 
ttadtibf, 1 Bfo. G. C. 271 ; 
Swinb. 1028. 
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take both legacies, though given by the same 
instrument (e). So if one legacy is given ab- 
solutely, and another subject to a condition (/"), 
or if the legacies differ by a variation in the 
times and mode of payment (g)^ the legatee shall 
take both legacies, whether given by the same 
or different instruments ; unless the two wills, 
codicils, or other testamentary papers are ex- 
actly a transcript one of the other ; in which 
case, the latter instrument and its contents 
may be considered a substitution, or repetition 
of the former, and its contents. Again, where 
a second codicil was begun on a first codicil, 
and then written out on a separate paper, and 
the will only was referred to, and not the first 
codicil; legacies to nearly the same amount 
in the first and second codicils, were consi- 
dered as repetitions only {h). So where a tes- 
tator gave legacies to his wife by his will and 
codicil, and on his death-bed ordered his sar^ 
vant to deliver to his wife two bank notes 
amounting to 6,000/., the testator saying, at 
the time of such delivery, " he had not done 
enough for his dear wife,'' it was held these 

(ff) Curry v. Piky a Bro. C. Bro. C. C. 295 ; Currie v. Pye^ 

C. 225. i7Ves.462. 

(/) Hodges V. Peacock, 3 (A) Moggridge v. Thackerell^ 

Ves. 735. 3 Bro. C. C. 527 ; & C. 1 Y&l 

(g) Jeacock V. Fatdkener^ i 474. 
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bequests were additional : and the presumpticm 
of satisfaction was rebutted by the expressions 
of the testator (i). Where a testator gave 5002. 
to A^ to whom he owed 300/., it was held such 
legsi^tee should take both his legacy and debt ; 
it is to be observed, that in this last case A^ 
was likewise made, executor, and by his answer 
admitted that he was, contrary to his legal 
right, liable to account for the surplus (A:.) 
Again, where A. gave a legacy to JB. by his 
will, and appointed C. his wife executrix ; C. 
by her will gave to B. a larger and more bene- 
ficial legacy than that which he took under the 
will of her husband ; yet it was held these 
were several and accumulative bequests; be- 
sides, they were given by different persc^s (/).. 
So where an annuity was given till a certain 
legacy, which was given by a will made ber-, 
fere the grant of the annuity, should be paid^ 
and which will was afterwards revoked, it was 
beld the annuity should continue notwithstand- 
ing another and a less annuity was given to 
the annuitant, by a second will (m). The se- 
cond will however in this case, gave the legacy 

(i) Miller Y. Miller, 3F.W. (/) Crumpton v. Sale, 2 P. 

^8. W. 555, n.3. 

(k) Rabins v. PotoeU, i P. (in) Crosbie v. Murray, 1 

"W. 398 ; see chap. Satisfac- Ves. J. 557. 
^ion. 
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oirer and abOTi^ the anntiity^ which the testator 
menttdfied ht had seoati^ to the anmiitant for 
his life (m)i Again^ where a b^tiedt tras 
fliiade to A. when bd^ attained tlventy-^nd, with 
xntMest for maintenance in th^ mean time^ tiU 
ht arrived at twctity-olie^ and then a bequest 
in the same will of SfiOOL to him ; A^ the le<M 
^tetj Was held Entitled to both legiu^es (7k)« 
Courts of equity hoWeter lean, id faVimt of the 
heir, agallist the ttonstruction of double legacies 
being gsfmi to children (d) ; such doctrine 
does not^ however^ prevail between children 
aod collaterals or sttangeri, but whether a por^ 
tion shall be aGcutnoiative or not, in such casds^ 
will depend totirdly^said Lord Hardwicke in 
JdJ^man V. Smithy 1 Vfes. 317, (mde^ bowevcff 
%d V. Duboit, 18 Ves. 152)^ on the intent of 
the teetatoi' ; and even sTnall circumstances c^ 
difi^ende^ wh*re the V4due is substantially tb# 
same^ will^ in the case of a parent and childf 
&tAy entitle the child to one bequest (jp)i This 
pUBsaraption of law in favour of an additioaal kn- 
gaey may hi repelled by small cifcdmstancee {q}. 

(w) Crosbie v. Murray^ i W. 148; Barret v. Beckford^ 

Vfs.J. jjj^7. iVeA,52o. 

(«) Curry v. Pile^ t Bro. C* (p) Twisden v. Tvoisden, g 

0. 2i»5v Ves. 4«6« 

(0) Blake V. Bunboryf 1 Ve«» (g) Osborne v. JO. qflsed^i 

J* S'-^S ; Cofpley V. Copley y 1 P. 5 Ves, 384. 
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Vhe presdmptkm maj also be repdl^ by in» 
temal evidcoice of mn intended substitution (r), 
uid aL^o by circumstances existing at the dat« 
^f a codicil (s.) So where a legacy tb the 
i^anie amount is given iot the eame cause (l)y 
Dir expressly in lieu of a former legacy (u)y the 
ptiesinnption of addittoftetl bequests 19 repelled^ 



mk 



CHAP. VII. 



tl.reci£tors and Legatees Trusttds. 

HVri have seen that an executor, or rtesiduary 
f^gate^, stands in the same situation with ft^ 
sard to the personal estate, as 4rt heif*-at-law 
3bes to real estate ; taking* whatever falls itito 
Jie personal estate, as the heir takes whatever 
Ls undisposed of the real estate (d). An exe-^ 

(r) AUen v. CaUoxv, 3 Vcs. V«g. 34; Hurst v. Beach^ $ 

iitQ ; Osborne v. D. dfLeedsy Madd. 358. 

5 Vea. 369. W Cooper v. Day^ 3 Meriv. 

(«) Allen V. Callow, 3 VeS. 154. 

293; Barclay v. Waintoright, («) Wilkinson v. , 1 

3 Vei. J. 46^; 5^. Aibuns v. Vern. 23; Homsbf v. 2^'itc^ 

Beauclerk, 3 Atk. 642 ; Coo<tf 2 Ves. J. 79 ; 2>u^« of Mori- 

V. JBoyc^y 2 Bre. C. C« 521 ; borough v. Lore/ Crodolphin, 2 

Attorney General v. Horley, 4 Ves. S. 83; Clennel v. Levoih'- 

Afadd. 263. tontiftf, 2 Ves. J. 474; Poster y, 

(t) Benyon v. Benyon, 17 Mount, I Vern. 473; Gfran- 
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4r) ^9 pj»rcij«fte l^a^eboW premises for tba lifi? 
of C. the testator^s kimsman ; but if leasehold 
(Un^nisf^ could wt be obtwoed, ^\m the tes- 
tator dir^ct^ tb^ surplus of bis estate tQ bo 
p^ tp C9 9Ad made Z>* bis axeputor in trmt 
9fhf «^vjf»g 4Ma ^ small legacy ; it wa» beJd 
that Gi 4bould be entitled to the leasebc^ 
wiuob wer? purchased by D. according to the 
directiops of the will A bequest t^ a sole 
^X^utpr^ or equal bequests to several eicecu** 
tors, evon though for rings (/), and whether 
such bequest be of the residue or not {m)f of 
itsolf converts them into trustees (w) ; wid thi^ 
is from the incousistency, and presumption that 
b^ giving s^ party the testator did not intend 
Im executor should take all the residue. An 
es;^utor is converted into a trustee by his an^ 
swer in equity, acknowledging he is account^ 
able for the surplus of the personal estate, 
though the testator might intend him to take 
beneficially (0). And whether the wife be the 



(/) Nisket$ v. Murray, 5 
Ves. 158. 

, (91) H^c^field V. Careless, 2 
P. W. 159 ; Blinkhom v. Feast, 
2 Ves. S. 29. 

(i|) MMMesion v. Br&von, 6 
Veau 64; Abbot v. Abbot, 6 
Ves. 344; Forster v. Mount, 
1 Vern. 473 ; Nichols v. Crisp, 



Ambl. 768 ; Petit v. Smith, l 
p. W. 7 ; Rutland v. Rft$land, 

2 P. W. 210; JDowesy.Difom, 

3 P. W. 40; Latpson v. Cqpem 
Umd, 2 Bro. C. C- 15^; BnIP 
V. Kingston, 1 Aleriv. ^15^ 
King V. Denison, 1 Ves, & B. 

277- 
(o) flatdins v. Powell, 1 P. 



riaix or no, the foregoing construction is 
mned (p). In Dicker v. Lambert j 4 Ves. 
am executrix was held a trustee for the next 
M of the testator, by taking a hfe interest 
resral specified articles, and in the general re^ 
ury personal estate of the testator, and where 
bar death legacies were charged on a par* 
eir part of the fund. Again, making one 
I the next of kin legatees, does not alter 
(aae (9). And where the bequest to the 
^r was of 5L for his trouble, notwith- 
ling the solicitor who drew the testator's 
swore, that at the time of making the 
the testator declared his executor should 
the residue (r) : still, by taking a benefit 
essly under the will, an intention in the 
tor was held to be disclosed sufficient to 
ide the executor in equity from taking 
3(eneral residue beneficially (s). A direction 

|8 ; 1 P. W. 545, n. i ; Knightly, l P. W, 551 ; Lord 

* Na6y 10 Mod. 404. North v. Purdon^ 2 Ves. S. 

Randal v. Bookeyy 2 4^6 ; notwithstanding iHtomiy 

434 ; Farrington v. General v. Hooper^ s P. W. 

rtfy, 1 P. W. 551 ; Dean 340. 

Uon^ 2 Bro. C C. 636 ; (r) Rachjield v. Careless^ 2 

Astonding Ball v. Smith, P. W. 159 ; BHnkhorn v. 

p. 67. Feast, 2 Ves. S. 29. 

Mmland v. Rutland, s (s) Oranvill v. Beattfort, 1 

213; Bagley v. Povoell, P. W. 114; Langham v. Sand- 

i,2^6i; Andretoy. Clark, ford, 17 Ves, 443; S. C. 3 

9. 162 ; Farrington v. Meriv. 17. 
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thlit an execiMor shall be paid for his tikyc^lej 
lUiewise converts him into a trustee (0 ; and 
eren where <ine of the executors only took a 
legacy under a codicil, and the other ex^cu* 
tors were not mentioned beneficially eitiier in 
the will or codicil, and the testator said he 
boped they would see the trusts of his will duly 
performed: it was held the executrirs \v6re 
mere trustees, and not beneficially entitled to 
the residue (u). In De Mazar v. Pybu8j4 VeV. 
648, executors were declared trmtees, though 
nether of them took any thirtg; from the irt- 
terUian ; especially as they constituted a part- 
nership firm, the number of which ' ihi^ht at 
any time be varied. A bequest to one 'of 
several executors generally, does not excliidc 
them (w) ; nor does a bequest of unequal lega- 
cies to all the executors (y) ; though it is s&id 
in White v. Evans^ 4 Ves. 22, a bequest to one 
of two executors for his care, converts both into 
trustees for the next of kin. It is said also, that 
a bequest of plate to an executor for life only^ 
with remainder to another, does not disclose 



I ' 



(0 Dean v. Daban, a Brd. (y) i Bro, C. C. 338 ; 

C. C. 636. V. Freiverty 1 Bro. C. C. 589 

(u) RMnton \. Taofloti 2 Rwtolings \, JenfdHgs^ la V< 

Bro. C. C. 594. 46. 

(«) BUnkhorn v. FeaH^ a 
Ves. 29. 
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sttflicieBt intention to exclude him from the 
residue (z). Neither is the bequest of a term 
to an executor, or to one of several executors (a), 
for life, sufficient to deprive him as executor, 
being, as it is said, a mere exception (6). But 
if to the bequest of a life or specific interest, 
other bequests are given, (even to a wife as an 
executrix) absolutely, or if a life interest is given 
to an executor in part of the residue (c), such 
executrix or executor will, it is said, be con- 
verted, into a trustee, (d). Making a provision 
out of real estate for a sole executor, or for one 
of two executors, will not convert him or them 
into trustees. Neither are executors, it is said, 
cieemed trustees, where there are several exe- 
eutors, and each has a specific legacy (e), by 
reason of the inequality ; especially if, to such 
specific bequests, are added legacies of unequal 



(«) BaU V. Smithy 2 Vem. 
678 ; Granville v. Beaufort, i 
Bro. P. C. 305 ; GranviU v. 
J3eaufort, 1 P. W. 117, n. 1 ; 
J^arringtan v. Knightleyy i P. 
^^« 551 ; confirmed 4 Ves. 

(o) Bishop of Cloyne v. 
Yowigf, « Ves. 97. 

(6) Westcomb v. Jones, 1 
^•W. 552 ; Blinkhornv, Feasts 



2 Ves, S. 29 ; Leach v. Lam' 
berty 4 Bro. C. C 326 ; contra. 
Coinmented on 4 Ves. 728. 
(c) Dicks V, Lambert, 4 Ves. 



7^9- 



(d) Nourse v. Fi/ich, 4 Bro. 
C. C. 249; Walker V, Jackson, 
2 Atk. 626; M'Clelafid v. 
Shawy 2 Sch. & Lef. 542. 

(e) Bishop of Chyne r; 
Young, 2 Ves. S. 97. 



vahie (/)r though, according to Sauthcta v. 
Wisttson, 3 Atk. 232, every bequest^ whether 
gEJh^ral' or specific, excludes ^n executor, unless 
th« bequert is given, 

1st, By way of particular interest, or usufruct 
tirry estate, out of a legacy given to another 
Jnftrson ! 

'- "Sdi By way of exception; and, 
* 3d, Where it is given for the sake of some 
twrst, which the executor has to perform. 
' 'Executors are sometimes also trustees- for 
hcSrs-at-law ; for wherever an executor beconbs 
possessed of money, the produce of real estate j 
and the same money id not wanted for the pur- 
poi§e for which it was raised,' — as by reason oj 
tfcte 'death of legatees before the time of pajrment ;^ ; 
or where the bequest is void, as a bequest o^ ^f 
mdnrey, so raised to a charity ig) ; in su( 
cases the money must be considered as 
of the real estate, undisposed of; and the sam 
wHl belong to the testator's heir-at-law (A), 
less' the real estate was, by the testator, change^^^d 



•{/) Mnkkom v. Feasty 2 3 Bro. C. C. 148; Spinic v. 

y^* S. 29 ; Walker v. Jackson^ Levois, 3 Bro. C. C. 355 ; Cr^sram 

s Atk. 6«6. V. Barley, 3 P. W. 22, ^^ n. ( i); 

(g) Arnold v. Chapman^ 1 Curriev. Pye, 17 V'ee. 4^E)j; 

Ves. S. Ill; Currie v. Pyey Denison v. Kingy 1 Ves. &- B. 

17 Ves. 4G6. 279: 

(A) Hidchezon v. Hammond, 
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la its nature, and converted, as it is termed, 
oat and out, into personalty. A distinction is 
Qiade, 9od it is said (>) that the realty shall be 
considered, in Bome cases, as converted for the 
benefit of a residuary legatee, but not for the 
nej(t pf kin. In CoUins v. Wakeman^ 2 Ves. J. 
683, the real estate was directed to be converted 
into personalty, and the testator gave legacies 
to his heir and next of kin, yet the surplus of 
the realty was decreed to the heir. It niay 
fiuther be observed, thatthe heir will be entitled 
whjeoevfsr the devise can be confined to trustees 
for a particular ol:^ect; but if devisees take 
beneficially, subject to or chargeable with an*- 
nuitiesi or legacies; or if, by any reasonabfe 
conatniction, it appears that the devisees were 
to t»ke beneficially, subject only to certain 
charges, the heir will not be entitled, but the 
cbarges will sink in favour of the devisees (^). 
It is said, however, a devise to other than the 
heir-at-law, on condition to raise a sum, &c. 
though for an object which is void, the money, 
must be raised, or the heir may take advantage 
of the condition, and of course he will take the 



(i) Ackro^d v. Smithson^ i (k) King v. Denison, l Vet. 
Bro. C. C. 514; Fletcher v. & B. 879. 
Ashburner^ lb. 495; Cnise \. 
Barley y 3 P. W. 33. 
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money so raised, as part of the realty andis^ 
posed of (/). ' «''«f:^ 

Legatees may likewise be trustees, for although 
a bequest is given to one, yet such legatee nmy 
be merely a trustee for the benefit of others: 
It is a rule of the Court of Equity, that where^ 
ever a person gives any property, and clearly 
points out the object, the property, and <the 
way in which such property shall devolve,' « 
trust is created, unless the legatee ha9 a coiih 
trolHng power to defeat such intention of' the 
testator (m) ; and such a trust is created, iliiider 
the foregoing circumstances, by the wbrds 
recommend^ desire (w), dying request (o)^ ••ofr -^ 
xcilUfig ; as willing a person, who is appointed jg 
executor, to pay debts. So words of eMreatjff ^^ 
under the foregoing circumstances, hsvtiheeh 



{I) Arnold v. Chapman, I is said ^Mesire" eKprotscf. 

Ves. S. Ill; Wright v. Rotio, will of a testator, and amoun 

1 Bro. C. C. 6\. to a legacy ; though Randall r 

(m) Malin v. Keightley^ 3 //eor/^ is contra, i Anst. ifff 

YeA.3.^^S\ Harland'v^Trigg^ Clawddy v. PtUham, i Vi 

1 Bro. C. C. 142, 179 ; Hard' 411 ; Forbes v. BuU^ 3 Meri 

ingy, Giyiiy 1 Atk.469; Push- 427. 
vian V. Filliter^ 3 Ves. 9; (0) Pierson ▼. Gameif 

Moggridgev. ThacktccUy 3 Bro. Bro. C. C. 45 3 Spange v. Bai 

C. C. 528 ; Swinb. 4()5, et aeq. nard, 2 Bro. C. C. 587 ; Pie- 

and note's. son v. Garnet, 2 Bro. C. 

(n) ('ase anit (vi); l,ewh v. 225; Moricev. Bishop of Du 

King, 2 Bro. C. C. 603 ; Malcotl ham, 1 o Ves, 536, 
V. Brucet/, 1 Vos. -ioS. where it 
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Ffteld- to raise a trust in a legatee (p) ; and the 

^ame doctrine applies, notwithstanding a power 

rvifiy defeat such trust (9). A trust may how- 

^rver, be confined in its object ; as where a 

li^equest ^as to A^ the testator's widow, of the 

residue of his personal estate, '^ on trust during 

ber life to provide for By' the testator's daughter ; 

xwith a further clause, '^ on the decease of Af 

£or. her U> dispose of what shall be left among 

my children, in such manner as she shall think 

proper ;'' it was held that A. was absolutely 

^aliilled^ subject only to the provision directed 

-bOit.be made for JB. during A/s lifetime (r). 

^gaifi, wiiere a testator, after giving several 

\mgaciw fto his children, gave his ready money, 

^(Dodsy &c.: to his wife, upon trust and confidence 

'tJiaAfihe would dispose thereof, but for the benefit 

of her children ; the wife was decreed to be a 

t^rastee for all her children : and an appointment 

by her to one of the children of five shillings 

Qudvy^was deemed an Ulusory appointment, and 

an equal distribution among the children was 

decreed (s). Again, where under a general 

1t>equest to a wife, the testator said, he made 
* ■ * 

(jj) PtevoH V. CXarke, « (r) PuAman v. FHHier^ ^ 
Nlad. Rep;'458. Ves. 9. 

(«) Gibsaih V. Kinverif 1 Vern, 

(^) MaUn V. Barker, 3 Ve». 66; sed vide Butcher v. ButchfTf 
m 50. 1 Ves. & Bea. 79. 
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no provision for his daughter, knbiiing it was 
his wife's happiness, as well as his^ to see his 
daughter comfortably provided for ; with a fur- 
ther provision, that in case of death hiappening 
to his dear wife, he requested his friends S. am 
H. to take care of, and manage to the best for»r «r 
his daughter, all and whatever he rtiight di^^ e 
possessed of; the testator's widow nlarriecEzzwi 
again, and settled one- third of the property on^-n 
her daughter ; but on a bill filed in ^ulty, i .^Bt 
was decreed the mother was entitled for Hff"^e 
only, with remainder to her daughter ; and th .^e 
mother was decreed to provide for he'r datight^^aer 
during her life (if). In Waintmight v. tVatenMl^^i, 
1 Ves. J. 314, a testator desired his executors ^Ko 
nominate two of his sons partners in his trad_ e, 
which the executors were to earry oil, wh^=fl 
they attained twenty-one, with a bequest to tile 
sons when they should become partner*; ftnd 
the testator directed the same to sink in t\ie 
residue if the sons should die before twenty-one, 
or should refuse to become partners. By a 
codicil the te^ator left it entirely at the option 
of the executors either to appoint John a 
partner, or not, if not, the legacy given to him 
was to be void. Two of the three executors 
refused to appoint John a partner. The other 

(/) Nolan V. Milligan^ l Bro. C. C. 492. 
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being ready to appoint him a partner, and no 
dissent being made by the two other executors 
when the son attained twenty-one, he was 
iield to be entitled. So where a testator directed, 
by a codicil to his will, that A^ a legatee, should 
learve 500/., part of a legacy given to him by 
|iie testator, to J3. ; it was held that JB, who 
juirvived the testator, was entitled, notwith- 
4d»jiding he died in the lifetime of ^. {u). 

In Collier v. Colliery 3 Ves. 33, a testator 
gave to his wife a sum, in addition to what was 
wcured to her by settlement, in consideration 
of the care and expense she would incur in the 
maintenance of their children ; and it was held 
the wife was bound to maintain, tliough not to 
educate, the testator's children, out of this 
.additional fund. Again, where a testator dis- 
posed of trinkets to his widow tor hfe, with a 
power to her to give the same to one or more 
of his, the testator's, grandchildren ; and the 
widow, instead of disposing of them, left them, 
as her husband should dispose of the same, by 
will ; the court held that all the grandchildren 
were entitled equally, notwithstanding the widow 
had disposed of some of these trinkets to the 
grandchildren (x). A bequest to a son, accom- 

(m) Medlicot v. BtnoeSy \ (x) Wilts v. Boddingtort,'3 
Ves. S. 2o8. Bro. C. C. 95. 

K 4 
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paoied by a desire, that the son should do a 
particular act for the benefit of his sistens 
amounts to an obligation on the son, so &ir as 
the value of the father's estate extends (y )• So 
the verbal desire of a testator, coupled with a 
promise of his executor to perform such desire, 
and which promise was reduced into writing, 
and in consequence of which promise the testa- ^ 

tor did not alter his will, was held to bind the ^ 
executor as a trustee, in a court of equity, not- «^^ 
withstanding the testator stated, that " he left c»^-j 
it to the generosity of the executor to perform 
his desire (2:)/' Indeed, wherever a bequest is 
given to a person for a particular specified pur- 
pose, such person shall be held a trustee, as 
the means of effectuating the testator's ii 
tion (a). The appointing a debtor an executor^. 
though it is at law a release of the debt, becaus^^e 
an executor cannot sue himself; yet in equity ^^, 
the debt subsists, and the executor shall b^» e 
considered a trustee of such debt, for the benefi .iit 
of the testator's creditors, legatees, or next oa^f 
kin (6). 



(tf) Blount V. Doughty, 3 (a) Moggridge v. Thacktce^^, 
Atk. 484. 1 Yes. 475. 

W Burroxv v. Greenoueh, 3 ^^^ ^^'''^ ""' Goodxvyn, 3 

Ves. 154. " ^'^' ^' ^' ^^^ » Pidteney v. 

Darlington, 1 Bro. C. C. 2^27. 



'» 
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jjs observable, that though executors or 
aes may be bound by trusts, yet the legal 
rstof stock are entitled to a transfer; and 
i^jxk ' of England cannot mix itself up with 
trusts, or interfere in the execution there- 
)» In the event of a trust failing, the 
Ator shall, as to the personal . estate, be a 
ee for the next of kin (d). Again, though 
tquest, charged with aii annuity, -lapae, 
he residuary legatee, or executor, or next 
\ny or whoever is entitled to the surplus, 
ijbe held a trustee for the annuitant. A 
itiion to executors to discharge debts, mean* 
those, as the testator expressed his will, 
my own contracting,^' and subsequently, 
;estator bequeathed the residue of his per- 
L estate to his mother : '^ she paying my just 
s exactly :" it was held the mother should 
pie Uable to pay mortgage debts contracted 
le testator's ancestors (e)« And here it may 
"emarked, that leaseholds renewed by a 
cit for life, are subject to the same trusts as 

Hartgu V. Bank of Eng' 370 ; James v. AUen^ 3 Meriv. 

3 Ves. 58 ; Bank ofEng- 17 ; Oke v. Heath, 1 Vei. S. 

\ Parsons^ 5 Ves. 669. 142. 

Morice v. Bishop of (je) Leman v. Newnham, 1 

xniy 9 Ves. 399 ; S. C Ves. S. 52 ; Hudson v. Laium, 

«. 522; Pake y. Arch' 1 Bro. C. C. 58; Ancastery. 

of Canterbury^ 14 Ves. Mayer y 1 Bro. C. C. 453. 



^ 
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the lease surrendered (/) : and if the interest 
of a tenant for life, in the right of renewal, be 
sold, the money arising from the sale must be 
settled on the like trusts, to which the old lease- 
holds were subject (g). 

Where a testator, however, merely empowers 
a person to do a particular act, it does not ^ 
amount to a trust: and unless the power be ^ 
exercised, the object of the power cannot derive 
any benefit from it (A). Thus where a bequest 
is to one, giving an absolute power over the 
property, it cannot be made subject to 
trast, to arise by the construction of a court o^^^f 
equity : and where a bequest is of what A. shair^^] 
leofve (i) ; or of all that he has not any use for 
or where a discretion is given to 
though for other purposes in the will they 
appointed executors in trust, the court canncn^t 
expound (k) that which is dbcretional to be a 
solute (7). "Indeed," said Lord Loughborou 




(/) Rawe ¥• Chicheitery Bro. C. C. 585; Malin r. 

Ambl. 715 ; James v. Dean^ 1 1 Keightley, 12 Ves. J. 531 ; Pit^A- 

Ves. 383 ; S. P. 16 Ves. 200. man v. Tillitery 3 Ves. 9; ower- 

(g) Oiven V. Williams, Ambl. ruling Upmll v. HaUeifi X P. 

734. W.651. 

(Ji) Bull V. Vardy, 1 Ves. J. (*) Gihhs v. Rumsey, « Ves. 

271 ; Oke V. Heath, 1 Ves. S- & B- 294. 
141. (/) Pink V, De Thusey, 2 

(j) Spavge^ V. Barnard, a Madd. 161. 
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• *• if a person, to whom a recommendation is 
given t<> dispdEte of property in a particular 
tihannd, has at the dame time, either in express 
terms^, or by iniplication, the power of spending 
part ; or if the nature of the subject imphes it, 
liowever Strong the bequest is, you cannot hold 

' 4t an absolute trust ; for that is making a will 
for another man: the concurring course of 
authorities is, that where there is a gift of the 
absolute ownership, a devise over in whatever 
terms conceived (if general, and not circum- 
scribed) is void {m):'' and in this way Lord 
•Loughborough reconciled the decision in C««- 
i^ v. CnnUffie^ Ambl. 686, &c. which gave a 
power over the fee, and Malin v. Keigktley^ 2 
VteS.J. 531. 

It may be further remarked, that a reference 
to plate, in an exception, as being hereinafter 
t)teqneathed to my daughter, and not afterwards 
toentt^oned, will not amount to a bequest to the 
daughter (?i), so as to bind an executor or 
iresiduary legatee. So a bequest to executors of 
50/- each, the testator stating that *'they will 
be benefited hereafter when the stock comes to 



(m) Malin, v. Keigktley, 2 397; Viner's Abr. Devise, 

Ves. J. 531 ; Spange v. Bar- [D.b.] pi. 8 ; Upion v. Lord 

nardf 2 Bro. C. C. 585. Ferrers, 5 Ves. 805. 

(«) Frederick v. Hall, 1 Ves. 
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be transferred after the death of A^* without 
aay bequest specifically of such stock to the 
executors, will not be sufficient to entitle the 
executors to the residue (o). It is admitted, in 
this case, however, that the recital of a gift, 
though nothing be in fact given, will amoutit 
to a gifl, if there be nothing else in the will, to 
which the recital can refer {p). 

Of Partial Interests. 

Bequests may be confined to partial interests 
by express words, as to one explicitly for 
or for life (a) : and here it is observable, 
an absolute interest may, on the happeninj^'d^krf 
a particular event, or the neglect to c<iih^\y^jff 
with certain conditions, be abridged to a hife-. ^, 
or other partial interest {b) ; provided the 
on which such alteration of the interest \b 




take place, must happen, if at all, within th 
rules of law, prescribed against perpetuities (g 
Bequests which apparently pass the absoltft?^^ ^ 
interest, may, by construction, and to giy € 

(o) Constaniine v. Constan- (b) Campion ?. Pickax, r 

tine, 6 Yes, lo^. Atk.472. 

{p) Smith y. Fitzgerald, 3 (c) Robinson Y.CretttoP, is 

Ves, & B. 8. V«i. 526. : . 

(a) Bradley v. Westcote, 13 
Ves. 451. 
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to the testator's intention, be coiUihed to 
interest only (d) ; provided such intent oa» 
nied into effect consistently with ^the rules 
nand equity (e), as by construing /»etr9 or 
^children (/). And where a bequest of a 
le was to A. for life, and in case of ber 
lae, to and for the use of A.'s children, 
and share alike ; and by a codicil, a valtv- 
ring was given to A. absolutely, it was held 
A. was, by construction, only entitled to 
terest for life (g) : from the inconsistency 
mg a ring by a codicil, which would have 
d vas part of the residue, if the residue had 
intended to pass to A^ absolutely ; Bed 
»,,i£^ at this day, the construction would 
le confined to the death of j1. in the life** 
of the testator (h) 1 A bequest, though 
., for a particular purpose, as tp provide 
tenance for children, may confer a life 



.J' 



Od^den r. Pulteney^ s 560 ; Jdcoh y. Amyaft^ 4 Brb. 

IM^ S. C. Arobl. 449 ; CL C. 542. I 

r. MeUigan, i Bro. C. (yj Crav^ford v. TrcUtr^.4 

Madd. 362. 
BrUton v. Tmning, 3 1 n -7 m / 

176 ; Elton V. Eason, ^^ ^^ f ^^^ ^- ^^' 

. 78 ; Crone v. Odell. 1 ""''^ ^ '^"- ^^ ^O?- 

B. 479 ; confirmed 3 (A) Hinckley v. Simmons, 4 

P. C. 73; overruling Ves. 160; Cambridge r. Rtnu, 

V. Vaymttart, Ambl. 8 Vcs. l«. 
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interest (i)^ notwithstanding one of the ohief 
otgecta of the testator fails (/?), viz. the legatee's 
neiif having any child. In ex parte Dtwies^ 6 
Ves. 149? a bequest was made to a wife fot a 
specified time, and for the purpose of providing 
maintenance for the testator's son during his 
minority, with an appointment of guardians in 
1^ event of the wife's death during such mino- 
rlty, and it was held the interest of the widow 
determined by her death. An interest for life 
may arise by implication, as in a bequest of a 
terai to one, after the death of j4, who hfad no 
interest before ; here A. will be entitled for life 
by implication (/) : or by a bequest to one for 
life, with a direction after her death thabth 
rettiainder, which the testator died possessed of, 
might be equally divided between his 
dmghters, to be by them divided among tii 
children of their respective bodies; in wfeichr::^ 
case it was held each of the daughters shoulcz^d 
take a life estate in moieties (m). Things passin^^g^ 
as appurtenant with that which is limited fo-^r 
life> will likewise be confined to the same d 




(i) Brown v, Casamajor, 4 (0 ^oe v. Summerset^ Bummr, 

Veg. 498. 2809 ; Swinb. 357, n. 

(m) Ramsden v. Hassard, S 
(i) Hammond v. Neame, i q^^„ ,36 . ^^^^ ^^^^^ 

Swanst. 38. .^ Majd ^^ 
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iAn as the bequest of the principal (n). Thus, 
^here a bequest was of a house to one for life, 
rith all the household goods therein at the 
ime of the testator^s decease ; it was held that 
|[»6 word •* with'* so connected the bequest of 
be goods and house, that the legatee was 
Icecreed to have only a life interest in the 
loods (0). And where a testator, reciting that 
lifi daughter was very ill, said, ^^ if she die, I 
Mtve to my wife the revenue and dividends of 
rhat little estate I have, but if my daughter 
iv€d> my wife to enjoy her dower only i" the 
laughter survived the testator, but died of the 
ame illness, and it was held, the widow was 
entitled for her life only(j>). And where a 
)equest was to j1. of an annuity, during the 
ile of the testator's executor, on A.'b death, his 
sxecutor was decreed to be entitled as a quasi 
iGCupant, during the life of the executor of the 
iestator {q). 

It is here observable, that a bonus accruing 
\o the principal of a sum, under a general 
tiequest of the fund, as distinguished from a 
particular part of it, and limited to one for life, 

(n) Richard v. Baker^ 2 (p) Duhamel y* Ardoviriy 2 
Atk. 323. Ves. 1C4. 

(o) Leeke v. Bennett^ 1 Atk. iq) Savery v. Dyer, Ambl. 

f70» 139- 
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with limitations over, must be cpnsidered to 
form part of the fund, and be subject to the 
trusts of the corpus (r) : and the tenant for ^ life 
will be entitled to the interest only, to be . de- 
rived from such accumulation or accressicMi; 
the Bank, however, has the power of giving the 
bonus to the tenant for life (s)* A life estate 
may also arise to a legatee by a direction to 
distribute, by will, the capital of the legacy to 
ihe children of the legatee, at his death (*); or 
by a direction to trustees to pay the interest of 
a legacy to A. during life (w) ; or by reference 
to a prior bequest for life, in the same will (<r) ; 
or by a direction to deliver an inventory (y) ;. 
or by a direction to trustees to divide th 
principal amongst heirs equally, after the dea 
of the parent (z) ; and even though to such lift 



estate there may be added a power of limitej(=i 
disposition (ja) : and a life interest may be giveaci 

(r) Norris v. Harris^ 2 (u) Jacobbs v. Amyati^ ^ 

Madd. Rep. 279 ; Duke of Bro. C. C. 542 ; S. C. cited i 

Marlborough v. Lord Godol' Mad. 376, n. 

phifij 2 Ves. S. 76; Paris y. (x) Longden v. Stmoii, X 9 

Paris, 10 Ves. 185; lb. 289; Ves. 295, 

Browne y*Grombridge,^MsLdd, (y) Southeyv. Lord Sower'' 

495' 'cilie, 13 Ves. 486. 

(s) Barclay v. fVaintoright, (z) Jacobbs v. AmyaU^ 4 

14 Ves. 66. Bro. C. C. 542. 

(f) Ramsden v. Hassard, 3 (a) Bradley v. Weticate, 13 

Bro. C. C. 236. Ves. 445. 



ixnia' power to trastees to advance any sum 
it maintenance (b) ; or an absolute interest 
rtty be limited, defeasible at the discretion of 
BTsons in existence (c). Where a testator 
irected his executor to permit A. to enjoy the 
c>tise in which the testator lived at L. for a 
ear, after his decease, provided she continued 
> live in L. ; with a further direction to the 
Kecutor to pay one guinea a week to Ay during 
br stay in L, for and towards household ex- 
enses: A. resided in L. after the expiration 
f ihe year, and claimed the continuance of 
er'treekly stipend, but it was decided that the 
eqtie^ determined, at the end of the twelve 
tooths (rf). Where, however, a direction was 
iVen to trustees, out of the rents and profits of 
ijid, to raise and pay 100/. to A^ and JB. his 
'Bfe, during their respective lives ; viz. 60/,, part 
hiereof, to be paid to B, for the better support 
f herself and her daughter, the remaining 40/. 
5 A.; A. dying in the testator's lifetime, it 
rasheld that £. was entitled to the 100/. during 
ler life (c). Bequests in remainder are accele- 
ated by the death of those perisons intended to 

(6) Robinson v. Creator, 15 (d) Walker v; WaU$y 3 Vcs. 
iTei. 5a6. 133. 

(c) Keaies v. Burton, 14 {e) Cowpery.Scotty^F.Vf. 
bTef. 434. lai. 

L 






CHAP. VIII. 

Of Legacies defeasible^ hy Executory Bequests. 

FoRMfiRLY a bequest of chattels to one foc^ 
life, iwilii remainder over, was held void as ta 
die cemainder, because a life interest was consi- 
dered to consume the whole benefit of chattds : 
but notwithstanding this idea, the difficultly was 
supposed to be surmounted by a bequest, of the 
use of the same thing, to one for life, with 
remainder over (a). Such a limitation is now 
clearly good by wav of executory bequest (b) ; 
thou^ if the articles be in their nature con- 
suffiSbble in the very use, then it is said the dd 
rule must still prevail (c) ; unless the bequest be 
rediduary, when the value is decreed to be 

(/) WhUvH^re T. Trdaxmyy i P. W. 503 ; Swinb. t jlS, ^ 

6 Yes. 133 ; S. P. 1 Mad. Rep. seq. 

ago, (i) Wind v. Jekyl, 1 P. W. 

(a) Mannings Case, 8 Co. 573. 

Rep. 95; Lampet*8 Case, 10 (c) Randall v. Riusdl, 

Go. Rep. 47 ; Htfde ▼. Parrat, Meriv. 195. 
1 P. W. 5 ; Tisson v. Tisson, 



n 
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ascertained hj «ale, and the produce applied^ 
fer the benefit of the tenant for life (d). Even 
though itfae absotbite interest in a chattel, or iU 
peraottad pMperty, be disposed of^ yet the same 
interest may be defeated by an estecutoty 
be^^ttest over; provided the bequest over bfe 
limited so as necessarily to take place, if at all^ 
viithin a :life or iives in being, and twenty-^one 
years afterwards (e), and the two penods of 
gBstatisDn l(/) ; vie. the period before t^ biilih 
of n cfaiJM, <one uf the Javes, in ventre sa wei'e .; 
aflil the peiia)d of liie ;btjrth>of Miiother child^ 
aAer tthe decease bf triie surming Ivkh &a4. 
widm the aeooivd period of geafot^^ a^the 
coftration of the twent^nj^ne years {. and thijs 
pcfuod -of time is rfixied in analogy to the rAlea 
of law relating to redi estate^ ^wfaich cannot be 
T6«d«red unalienabfe for a loager |>erbd <g). 
A bequest there^^re to jB, niter thfe failure of 
the issue ^ A^ is voidi because .^nlch a limitation 
transgresses the period mentioned ; since A . maj/ 
liave issue that, by pembiliiy^ may exist, beyond . 
the lives of persons in being and twenty-one 

id) Randall v. Russell, supra ; (y) Woodford v. Tkellusion, 
^eames v. Young, 9 Ves. 349. -ii Ves. iia; overruling Love 

Ce) f came'8 Coat. Rem. 430, ^- ^i^"^^'"' ' ^^- ^o- 
TIfc edit ; Or^fUhs v. Grieve, i (g) Co. Litt. 20 a, n. 5. 
Jac?. tt Waft. 84. 

l2 
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years, and the two periods of gestation (k). A 
bequest, however, to a person in esse for /j/e, 
after an indefinite failure of issue, is good ; be- 
cause such failure and bequest, if to happen and 
take place at all, must be within the period of 
the life of such legatee (i). Therefore, giving a^ 
life interest only to a person in being, thought 
after a limitation to a person and his issue,^ 
must necessarily be intended, and point to 
failure of issue, within the compass of the lifi 
of him to take in remainder ; but a bequest Ls 
not good unless so circumscribed (k) : thus tL m 
presumption arising on the last case, would l^it 
rebutted by limiting a bequest to one in bein^, 
his executors, &c., after a bequest to one and 
his issue (/). So where a limitation over is, bj 
construction, confined to the death of persons 
living, it will be supported (m) ; and a limi- 
tation will be good, wherever the objects tx) 
take in remainder are to be ascertained at the 

(A) Nichols V. Hooper^ 1 P. Ves, 487 ; overruling CkUd v. 

W. 30O; Carr v. Errolly 14 BaiUe^ Cro. Jac. 459. 
Ves. 478; vide chap. Abso* {k)Barlow v. Salter, i*j Yet* 

lute. 479 ; Sheers v. Jefferyg, 7 Tenn 

(t) Pinhury v. EUcitiy 1 P. Rep. 589. 
W. 565 ; Sheffield ▼. Lord Or- (/) Massey v. Hudsont a 
reri/i 3 Atk. 288; Hotoardv. Meriv. 130. 
Norfolk, a Swanst. 454 ; Stan- (m) Kirkpatrick v. Kirk- 
ley V, Ltigh, 2 P. W. 699; patrickf 13 Ve8-485; Tbrtid' 
Norfolk's Case, 3 Cha. Cas. out v. Denny, 1 Wilson, %^o* 
30; Southey y. Somerville, 13 
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leath of persons who are, or shall be, living at 
;he testator s decease, and within the above 
iinits.(n). Every construction is made by the 
x>urts to effectuate bequests over : thus a be* 
juest to A^ provided B. shall die without 
^^aving issue, has been, in numerous cases (o), 
M>nfined to the death of JB. without issue living 
\t his death ; and in other cases, the limita- 
tion over has been confined to the death of the 
Legatee, without issue, under twenty-one; ac- 
CM^rding to Ferry v. Woods^ 3 Ves, J. 204; 
Baylor v. Clarke^ 2 Eden, 204; Peake v. 
Pegdiuj 2 Term Rep, 720 ; Sheffield v. Lord 
Orrery^ 3 Atk. 228 ; Mendes v. MendeSy 1 
Ves. 91 ' and by this construction, the be- 
quests have been rendered good. A limitation, 
it is observable, may be good in one event, 
lliough too remote in another event (p). Again, 
n^herever the word issue clearly points to, and 
means children living, or to be born duripg the 
life of the testator, so as to be U\dng at his 
decease, the bequest over will be supported ; as 

(») Ling V. Blackall^ 7 Terra Vandes^ 9 Ves. 304 ; KeeUy v. 

Rep. 100 ; Lyon v. Mitchell^ 1 Fovoler^ 6 Bro. P. C. 309. 

Madd. 467 ; Woodfbrd v. Thel- {p) Stanley v. Leigh, a P. 

huson, 11 Ves. 112. W. 686; Phipps v. Mulgraxe, 

(o) Forth V. Chapman, 1 P. 3 Ves. J. 613; KeUey v. iVw- 

W. 663 ; Pinbury v. Elkin, 1 ler, 6 Bro. P. C. 315 ; Trotter 

PT W. 5l)3 ; Crooke v. De v. Osxioald, 1 Cox, 317. 

l3 - 
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v/hefj^. a bequest was to the childreii of A. 
alMoliitely, but if A. shall die. without; issue, 
then a. Umitaiion ovec to others of the legor 
ciee^ which were given to her children- (r)*; 
itj was held- the legacies given over were good,, 
because t^e period either of vesting in chil^ 
^6n> or of t^ ulterior limitation, must take 
efl^t oul the death of A Again, where a be* 
quest wasv after the death of a tenant^ fer so 
many, years of a term, aa he should live, with 
a remainder to all and every the child and"- 
children of such tenant for Ufe, &c. but if i 
should happen that the tenant for life shoul 
die without issue, in the lifetime of persons i 
bdmg, then the bequest was given over ; the 



limitation . was held good (5), because the evenP — t 
orost happen, if at all, during the life or lives s 
of & person or persons in being. And where tf n c 
parent takes an express estate for life, and n ^^ 
longer, with a power of appointment to h^ms 
children, and limitation ov^r if he shall dK.e 
without issue ; from the intention, the limitatic^ n 
has been held to be confined to issue living i^t 
the death of the tenant for life, and construed ^3s 
if the limitation had been, ^'and if he shall d-ie 



(r) SdUceld v. Vernon^ 1 (fy Attamey-'General v. S^jf' 
Eden, 65. le^^ 2 Bro. C. C. 553. 



^tiiout dhildren ;"' aiacb thereforcl sUp^rted (t), 
9o'i6stteha9<been''c!onstru6d to' me&n cbiidreriy^ 
Air^ttefom meiitioncldf in ot^er cases (i»). And 
HfiiMK^ cf the body halvo been considbred words^ 
3f purchase, by reason of the- inteintioti, disclosed 
from the addition of the words, executors, ad- 
ministrators, and assigns (jv). Where a bequest 
was to Aj &c. (y), and if she marry without 
rise qoiisiin& of my eXecutorsi* or should die 
without) is^e, then all, &c. to return to my 
teoeutors, to^ be by them dist.Fibuted,.&c. (which 
Kh ap' extreE&ely strong case in favour of sup- 
porting the' limitation over,, since' the executor 
el? the sulrviving executor does in fact represent! 
uid is considered, the executor of the original 
testator), the- court supported the bequest over ; 
Ai who married with the requisite consent, 
Halving afterwards died without having had any 
inue, and the will was.construed to take effect 
on the dtoth of A^ withbut issue living at that 
time^ On a bequest to one for life,' with, a 
timitation^ over to her children, but if all her 



Bro. C. C. 84 ; 1 Yes. J. 49 ; v. De Vandes^ 9 Ves, 197. 
hughes V. Sai/eTy 1 P. W. ^4. (x) Hodsel v. BussMy cited 

(it) Le Farrant v. Spencer^ a Ves. S. 660. 
1 Ves. 98 ; Maddm y. Staine9^ (y) KeUy v. F<mer\ 6 

« P. W, 4«a ; Lampley v. Bro. P.' (J. 3CJ9. 

l4 
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cbildren shall die under twenty-seven^ theniover: 
the ulterior limitation is void (z)^ because such 
event maj/ not happen within the prescribed 
Umits; and the same rule will apply though 
the excess be of a day (a a). 

Trusts for Accumulation. 

The same rule which is now applicable Up 
executory bequests, was formerly the rule re- 
specting trusts for accumulating the rents and 
profits of land, or the interest of money, or 
produce of other personal estate. This doctrine, 
however, was attended with so much incon- 
venience to families, and so contrary to the 
policy of a commercial country, that in conse- 
qtience of the will of Mr. Thellusson (a), the law 
was in this respect altered, by the stat. 39th 
and 40th Geo. III. c. 98, intituled, "An Act to 
restrain all trusts and directions in deeds and 
wills, whereby the profits or produce of real or 
personal estate shall be accumulated, and the 
beneficial enjoyment thereof postponed beyond 
the time therein limited.'' By this act, a per- 

(z) Cambridge y. Rous, 8 a Meriv. 362. 
Veg. 34- («) Vide Woodford ▼. The 

(aa) Audley ▼. Gee^ 1 Cox, huson^ 11 Yes. 112. 
Rep. 214 ; Robinson ▼• Lcake^ 



CH. Tmu] ACCUMULATION. I53 

Bon cannot, by will, either wholly or paitiaUy, 
effectually direct an accumulation, either! of 
real or personal estate, beyond twenty-one 
years afteri his death, or during the minority of 
persons living, or en ventre sa mere at the 
death of such devisor or testator. But this act 
does not extend to trusts for, 

1st, Payment of debts of any person or 
persons : 

2d, Nor to raising portions, for any child or 
children of the devisor or testator, or for any 
child or children of any person taking any inte- 
rest, under a will or testament: 
iw3d. Nor to any direction, touching the pro- 
duce of timber or wood, on any lands or 
tenements; but such directions and provisions 
may be made, in the same manner as if the act 
had not passed. This, act does not extend to 
heritable property in Scotland, nor to any will 
made before the passing of the act, unless ) the 
testator had been living, and of sound mind, 
after the expiration of twelve calendar months, 
from the passing the same act. 

All trusts, therefore, which before passing 
this act were void, as being too remote, are now 
void notwithstanding the act ; but all limitations 
which would have been good before that act, 
are now supported as far as the same are good 
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soinething tantamount to a transfer (A:). The 
deljf ery of the key, of the placiB wherein bulky 
goiods are placed, has been held a sufficient 
dc^very of possession ; because it is said to be 
the way to come to the possession, or to make 
use of the thing, and therefore the key is not 
considered as a symbol, but is held to aihount 
to, ^n actual delivery (/). A general bequest of 
aJU a; man's personal estate, or of a residue of 
such personalty, cannot be good, as a donatio 
mortis caus^, without some proof of delivery ; 
because without such proof, the bequest would, 
in effect, be made by a nuncupative will (m). 
So strict were the Civilians in regard to these 
bequests, donatio mortis caus^, that they re- 
quired five witnesses to attest them (n). Where 
a person, on his death-bed, drew a bill oh a 
goldsmith, to pay 100/. to his wife to buy her 
mourning, as appeared by an indorsement on 
the bill, it was supported as a good gift of this 
description (0) ; though the same gift was said 
not to be a donatio causS. mortis, strictly so 
called, but an appointment of so much money 



(*) fVard V. Turner^ 2 Ves. (m) Ward v. Turner^ 2 Ves, 

J. 443. J. 435* 

(n) Ibid. 

(/) Ward Y. Turnery 2 Ves. (p) Latoson v. Laxnson^ 1 P. 
J. 444. W. 443. 



Mks (c) *r \na a bequest of diw natuK mttd hm* 
le/fffoved^ with ll^ testtatoi^swtH ^: ndp doesr 
anb bequest roquiFe^ ^e densmt) of executx^FSi^ 
oat9 validity, being a^ gift mK^ wm^ td* be 
Mtrfected 7>05<' nmrPemi lb 1^0 validity of this 
nquest an actual delwery is laeoeBsary (e)-^ 
•h%ve(6re a bequest of a eaniage and:^ horses^ 
sfhile t^e testatoc was on his d<8ath*-bed^ was 
beid insufficient, being" incapable' of delivery (/). 
Askd the delivery of a trank has' been held 
insufficient to pass a tally for money contained 
in the trunk, without exprese mention of such 
tally, in the delivery of the trunk (g). A sywh 
bolical delivery is not deemed sufficient tt> 
support such a bequest (h) ; thus, where ar 
testator delivered the receipts for stock, though- 
bis intention was clear to pass such stock, yet 
rt was* not held a sufficient delivery (0 ; because^ 
stock is only to be delivered by a transfer, or 



(c) Tate V. Hihbert, 4 Bro. 
€. C. 393; S. C. a Ves. J. 
115; Swinb* 54; Walter v. 
HodgiPy 2 Swanst. 97 ; Ward 
V. Turnery 2 Ves. 438. 

{d) Lau>s(my. LatosoHj 1 P. 
W.443. 

(e) Ward v. Turner^ 2 Ves. 
Jr 43g, 44a ; HUl V. Chapman^ 
a Bro. C. C. 602. 



(/) MiUer V. MCfer, 3 P. 
W. 358 ; Ward t. Turner^ ^ 
Ves. J. 442. 

{g) Jones V. Selby^ Prec. in 
Chan. 302, 

(A) Wardr. Turnery 2 Ves. 
J. 431; 2 Atk. 914; Swinb; 
58, n. 

(1) fTarc? V. Turner, 2' Ves. 
J. 442. 



Cha^giiig the place of .the .deveds^ howe^er^ hf 
the idixectioB of tla^e testator, has not been 
c(m$ddemd a ^fiicieat delivery., to .efFectu04ie *a 
b^^e&t of this .leoit to a testaWs vdaii^hter (i^)« 
Ji has heeja saidt that all sgi&s .of this description, 
t9 bie TaUd, must be A^ee fwi uafetter ed by any 
cQioditiQH ,(4E^) ; but this dootruie seeoaas iaooii*- 
sktaot with JUter fcaaes (i). 

Ves. 1. . T. Hard. 206, n. 

^ (a) JKJ64f ▼. Cottftfr, cited '^^ ^*^' v. fttmmr, 4 
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PART II. 



CiHAP. J. 

f GmP^fli (JV.4 Specific ^Bequfi&t$ ; Qwi what 
\or Genergly or Spcfi^ T^er»wu 

T h^ajs been before /Dbserve^t that in geiH«r«J 
bequests, even under partiquJar deoQQUiMk' 
)fiSy every thing of which the teetidK>r is 
i9sassed at his decease, ^md lan^weriog fehf 
Kscriptioq, will pass ; ithus^ a baqiji€(7t of all my 
^on;»l estate, will pafus peraoiml estate, ^f 
lat kind soever, belonging to tha t^tatOir at 
3 death (a). So that even tba wiU of a j<W>t* 
MJit, who while such may ^iUspose of %\m 
rsonal estate he holds in severalty, or in 
mmon, will pass the personal property he may 

a) Dean and Chapter of 689 ; Masters v. Masters^ 1 P. 
Hstchurck V. Burry Ambl. W. 425. 
; Sager v. Sagevy 2 Ves. 



~Df 
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acquire by survivorship subsequent to the date 
of his will. Specific bequests, on the contrary, 
are such as are possessed by the testator at the 

date of his will, and have reference to a fund 

or chattel, existing at the date of the will, an 
which must exist and be possessed by the tes 
tator, at his decease, to render such a beques 
effectual. 

It will now be shown what things have bee 
held to pass under particular descriptions : 
^'AU lam '' Under a bequest of " all I am possessed ofjL 
^^f**^*^ all the testator's personalty at the time of hrms 
death will pass ; but such a bequest may, froKm 
the context of the will, be confined to all ttie 
•property the testator was possessed of, in a 
fifpecific fund (fr);' 
^AU m a * Undef a bfequest of " all that shall be in hnv 

nOUSCt 

house,'' cash and bank notes in the house w^ill 
piass ; but bonds and other securities for money 
will not pass (c) : these choses en action not 
having any locality ; and this construction is not 
altered by an exception of a particular chose en 
iaction (d) ; though the same general expression 



(6) Wilde V. HoUzmeyeVy 5 Moore, 1 Bro. C. C. 127. 

Ves. 816. {(T) Vaughan v. Brooit l 

(c) Popham V. Lady AyUs- Sch.& Lef. 319. 
huryy Ambl. 69; Moore v. 
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may, as before observed, by context, be re- 
stricted to the fund and bequest immediately 
pareceding (e). Under a bequest of " all my 1^J^„ 
property, (except choses en action) at A!' 
bonds will not pass, because they have not any 
locality (/). Where a bequest vsras of " all ''^^^^ 
things not hereinbefore bequeathed,'' it was H^*- 
held this general expression should be confined 
to things of the same kind, as those .before 
specified in the will ; especially, it was said, 
as .the testator was a sailor, who might be pre- 
sumed ignorant of property which had devolved 
to him ( ff^. A testator being possessed of 
300 /. per annum in Bank Long Annuities, gave ''AnnuU^f. 
to his daughter 100 /. a year. Long Annuities, 
and proceeded thus : " Item, I give to A. 50 L 
Long Annuities :'' Item, I give to B. 50 /. Long 
Annuities ; and it was held, from the context, 
i^id construction of the word item, that A. and 
B. were entitled to yearly annuities (g). And 
where a bequest was of " 200/, per annum, part 
of the money I now have in Bank securities, 



- (e) Wilde v. Holtzmeyer^ 5 W. 302 ; Duhamei v. Ardovin, 
Ves. 811. 2 Vee. 163. 

(/) Fleming v. Brook, 1 ^) ^^'^'^'^ ^•- Stnford, 1 

Sch. & Lcf. 318. ^^^- ^ ^ 482; Luke v. Ben- 

netty 1 Atk. 471. 
iff) Cook V. Oaklei/y 1 P. 
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to -4, for her awn use and disposal {h) ;' it WM 
heW that A. was ehtitled to so m^ich prmcipsl 
stock, as would produce 200 L a year. Wiier^ 
a testator bequeathed a specific sum of stocky 
iu Long Annuities, on the state of the tefttatw^ft 
property, it was decreed to be the •specified 
»nm in capital, and not in interest^ or a»- 
mmlly (i) : though under a geJieral bequest of 
iOOl. Long Annuities stock, a legatee woisdid be 
entitled to a Long Annuity cf that yearly 
value ik}. Where a bequest was " of 200 /. per 
annutn, for the Use of .4. and her childrefi^ 
which annuity is to be paid out of my general 
effects, till it is convenient to my executors to 
invest 5,000 /. in the funds, in lieu thereof, for 
hei and their use^ and to the longest liver rf 
her and her children, subject to an equal dm" 
•sion of the interest while more than one of thiem 
shall be alive ;'' it was held that the 5,000/. 
was merely to be an appropriation, and not a 
siifebtitution for the annuity (4)'. Under a be- 
quest of a«i annuity to a wife, mad<e by a wiM 



(A) Innesv, Mitchell^ Q Vee. JetmingSy 13 Ves. 39. 

464; S. C. 9 Ves. 2 J2, affirmed; (k)Attomei/'Generai v. Grotty 

S. P. Attorney-General v. 3 Meriv. 319. 

Grote^ 3 Meriv. 3x9. (/) Imies v. Mitchell, 6 Ves. 

(i) Fonereau v. Pot/titz, 1 4(^6; S.C. affirmed 9 Ves. 21^. 
Bro. C. C. 471 ; Raiding v. 



ia £ngland, charging the same annuity on Irish 
jMToperty, the wife was held to be entitled to 
an auimity payable in England, and in English 
cbrreocy^ and without any abatement for remit- 
tance (m) : but legacies are generally payayetin: 
the currency of that country in which the waJlf 
is made, unless the testator makes a sepaiiate 
distribution of his several properties (n). Where 
a bequest was of an annuity of 50 /. ** to be 
purdsrased by my executors, and until |)i^r- 
chased the legatee to liave 40 /. a year ;' t'bei 
legatee was held to be eetitled to 40 /. the Ant 
year> and afterwards to be entitled to have *an 
annuity purchased for him of 50 /• (a). It ma^ 
be obs^ved, that under a bequest of wti aiwtiity 
charged on a term during the continuance of 
the term, on renewal of the tex^ai the annuity 
will be a subsisting charge (|?). Under a be- « Arrears, 
^fotest of " arrears of rent and interest,'' arrearis ^'^^*' • 
ei an annuity also will pass (q) ; but a bond ito 
secure arrears of rent will not pass (r) ; nor milA 



(m) Wallis v. Brightmll, 2 383 ; Winslotv v. Tighcy 1 Ball 

P. W. 88. & B. 206 ; . Randall v, Russelly 

(n) Pierson v. Garnet, 2 3 Meriv. 196. 

Bro. C. C. 45 ; Makoliti v. {q) Hde v. Gilbert , « Vea^ 

Mnrtin, 3 Bro. C. G. 5a. 430. 

(6) Browne v. Spooner, i (r) Jones v. Lord S^on^ 4 

Ves,J.29i. Ves. 166, 

(p) James v. Dean, 1 1 Ves. ^ 

M 2 
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a bequest of arrears of interest pass the* pr?n-i 
cipal due on mortgage {$) ; and a gift ' of ar- 

**Arreont rears now " du6/' will pass arrears due only, at 
the date of the will, and of which demand 

^Balance/' had been made (0- Under a bequest ^ of; the 
balance of sums of money in the hands of Av' 
a sum directed by the testator to be transferred 
by A J and which was accordingly done, b^t 
not before the testator, who was abroad, died, 
was held to pass ; the authority being revoked 
by the testator's death, before the transfer took 

^'Cabmetif place (u). Under a bequest of -," a cabinet of 
curiosities," ornaments of the person, though 
the same were usually shown with the articles 
in the cabinet, and occasionally worn, will not 

^'Cfuuteh pass (w). " Chattels of what kind or nature/' 

of what *■' . 

kind or are terms sufficiently large for the purpose of 
passing a residue (y). Under a bequest of 

" Cfo^Acf « clothes and linen whatsoever,'' body linen 
only, and not table or bed linen, were held to 

^^^•^ pMS iz). Under a bequest of *' com, now in 
my bam,'' if that corn be spent, and new corn 

{s) Hamilton r.Lot/d, 2 Ves. 1 Bro. C. C. 468. 

41^* (y) Swinb. 928, 932, edit. 

(0 Attorney-General v. Bury^ 7th ; Co. Litt. 118b. 

1 Equity C. Ab. 201, pi. 2. (z) Broohshanhy. JFentwortk, 

(m) Hill V. Mason, 2 Jac. & 3 Atk. 63 ; Hvnt v. Hunt, 3 

Walk. 348. Bro.C. C. 311. 

(or) Cavendish v. Cavendish, 
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put in, yet it will not pass (a). Under a bequest 
of " one-third of what shall be due to me at my '^One^hin 
(Jaatl^/' the leg?ttee was held entitled to one- shaiihedm 
t^rd. only, after the testator's debts were paid ; ^ '^' 
^pugh the residue was bequeathed subject to 
the testg^tpr's debts and other legacies (6). Unc^er 
a bequest of " all debts'' to a debtor, those debts ''^Udebtt: 
4ve at the date of the will only,, will be released 
Qf^. ,4ij3charge.d, and not debts contracted subser 
^14 W^f to the testator's will, unless the will be 
jq^p^blished (c) : but under a ^bequest of a debt^ 
cj^^.ribed as " ^50 /. due from A, on bond (rf),7 ^S^-v 
w.hile the same was partly on bond, partly by 
covenant, and partly in the character of execur 
tor, yet it was held the amount of the debt 
p9(Ssed. Judgments have been held to pass as 
4ebts, from the context (e) : so money at a s 

)|>ankers hgts been included in such a bequest (jf )• 
Afld a tfpnd given for , securing; the retransfer of 
s|x>ck, has be^ held to pass under the descripr 
lion of " all debts" {g) : but under a bequest 



(a) All SouU* CoOege y. Bro. C.C. 88. 

Codrin^oriy i P. W. 598. {e) Stonehouse ▼. Mitchell^ 

(h) Reedy. Addison, 4 Ves. li Ves. 352. 

575 ; Campbell v. Joy, i Sch. (J*) Carr v. Carr, 1 M^riv. 

& Lef. 339. 541, n. 

' (fi) SmdUman y. Goolden, 1 (g) Essington v. Vastiim, ^ 

Cok, 339. M^riv. 434. 

(d> IVUliam v. mttianis^ a * . ' 
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** Debidm ^f ^ debt, which shall be •* doe from A. to me 

%•" on a specified day/' the debt must be taken bj 

the legatee as it stood on thaJt day; and the 

legacy veill not be altered by consignments 

made previous to the day mentioned {h}. Uimd^ 

" Firw." Q. bequest pf ** my farm/' a leasehold farm ^ 

pass, if so intended (i)^ Under a bequest of 

w JFW. " fbraiture/' books and wine da not pass (ft) ; but 

china wijl pass, unless the same ccmstituted part 

of tile testator's stock in trade (0 ; pictures^), 

and plate (n), will also pass under thid" tefto ; 

^'Kjfttfia though under a bequest of *• fixtures and fareir 

twrtatB. ture at jB. C and D, the testator removing 

Ae plate when he changed his abode (o), it 

was held the plate did not pass, though this 

case arose on a settlement ( j!>)l Under a bequest 

^Hamhoid of ** household fiimiture, lineUj plate, and ap- 

Hnen, 4t;> paiel whatsocver,'* those descriptions <rf^ articles 

only of domestic use, were held to pass {f)t 

Under a bequest of *^ household^ fomitare/' was 

(h) Innes v. MitcheUy 6 Ves. (m) Bromi, v. Comforihi i 

463. 'Ves. 27^. 

(i)LaneY, Stanhope, 6 Tqrm (n) KdB^ v. Potnlettf Ainbl. 

Rep. 345 ; 3 P. W. 459. 6o£f. 

(k) Bridgman v. Dov^, 3 (p) Earl Atbemark v. 

Atk. 202; Knight v. PofO)let, Rogers, 2 Ves. J. 481, d. 

Ambl. 605. (p) Prflrf/ v. Jackson^ 2 P. 

(Z) Hele V. Gilbert^ % Ves. W. 420. 

430; Nichols V. Oshorn, 2 P. (^) ie Farrant v. Sp^f^^ 

\V. 420. 1 Ves. 98; Dick. 359, 
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held to mean pictures, plate, lineta^s^iui ebitia ih 
the house, if suitable to the rank of the testa- 
tor (r); though such a bequest does not extend 
to wine; or books (s). Under a bequest of 
^ furniture, &c. with every thing,'' the latter andever^ 
words were confined to things of the same ''^^ 
kind (0. A bequest of " all goods/' is suf- ''^^^ 
iiciently comprehensive to pass a gen^eml 
jceaidue (u); the same being as comprehensiw 
a bequest of personal property:, as a devise cf all 
the estate is of land (a?) i and under auch a be- 
quest bonds may, of course, be included, unless 
rastricted to a particular place, in which ca«03 
>bQndS' will not pasa, because they do not admit 
of locality; though a similair behest may, by 
construction, he confined to goods ^mdetn .. ^ 
.Mneris (y). Under a bequest of " jgoodb ^ in 1^|^ 
aiy custody,'' securities for money^ were held 
.not to be included (zX Under a Wjuesll of 
^ all goods, wearing appareU of what kipd ^^Mt^ 
and nature soever, (except a gold wateh^);' weore p^^i^. 



(r) Knight v. Potioht, Ambl. Atk. 09| Amn. v F; W« 068. 

605; Nickoh V. Ostomy % P. (x) Swinb. 927, ^dil; 7tlii. 

W. 49Q« Cy)' Chapman' v. Hart; 1 

^ (0 Porftfr V. roiinkiy, 3 Vcs. Ves. 273; Stuart v Marqaia 

3ti, 0^ JBirftf, 1 1 Ves. 666* . „ 

{t) BrotDJi V. Cornfiirth, fi {») &re$n y. Simmmds, 1 

VeSt 279 ; 3 Ves. S19. Bro. C. C. 139, n. 

(tf) Crickion v. Symes^ 3 

M 4 
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held to pass wearing apparel^ ornaments of the 

pibrsony household goods, and furniture, but 

not any other part of the personal estate (a). 

And where a bequest was of " all household 

goods, and other goods, plate and stock, within 

doors and without,^^ with a residuary bequest 

in favour of il.; other goods were confined to 

those of the same kind, as before mentioned, 

and were held not to comprise bonds tind other 

cash, which would pass by the residuary 

Im*^ clause (6). Under a bequest of " household 

hd^^ goods (c),^' or under " household goods, and all 

that belong to me at my death (d),'^ will pass 

plate (e), especially if commonly used by the 

" jHbiiie. family. Again, under a bequest of " household 

cattk^corn, goods, Cattle, com, hay, and implements of 

husbandry, and stock belonging to my house, 

&c. held by lease,^' to my wife for life ; it was 

held a malt-house, included in the lease, passed, 

"^odi^ and also the stock. Under a bequest of*' goods 

and chattels generally,^' choses en action (/), 



(a) Crichton v. Symes^ 3 P. W. 424. 

Atk. 63. {e) Sndson v. Corbefy 3 Atk. 

(b) Woolcomh v. Wookomby 390 ; Masters v. Masters^ ante. 
3 P. W. 111. (/) AnoiK 1 P. W, 367; 

(c) Jackson v. Pratt^ 2 P. Southcot v. Watson^ 3 Atk. 
W. 302 ; S. C. overruled 3 232 ; Swinb. 927, et. seq, yth 
Bro. Far). Cas. 199. edit. ; RyaU v. Roller 2 Atk. 

{d) Masters v. Master Sy 1 182.; 3 Woodd. 504. 
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bank notes, (being considered as cash), and 
money to a small amount, and leaseholds 
also (g), \vill pass ; but bonds, and choses en 
action, \vill not pass, under a similar bequest, 
restricted to a particular place, because choses 
en action have not any locality (h) ; nor where 
a similar bequest is followed by an additional 
description, in which case the word goods may 
be confined to goods ejusdem generis (i) : and 
the same words may also be thus confined, 
where there is a residuary bequest (A:), Such * 
a bequest may be also more confined, as of 
^^ all goods and chattels in my house,*' in which '*Good$am 
case, those things only pass which shall be in nnfjioiM:" 
the testator's house at his decease, except the 
same be removed on account of fire, or other 
urgent reason ( / ) ; but a removal of goods, 
under a similar bequest, from a ship, for pur- 
poses of duty, or in case of dAiger, will not 
render the bequest ineffectual as to the goods 
riemoved (m). Under a similar bequest of" goods 
and chattels, in and about my house and out- 



(g) Pmiman v. WUUy Cro. ' Qc) Rawlins v. Jennings^ 13 

Eliz. 387. Ves. 46. 

(A) Chapman v. Hart^ 1 Vei. (f) Chapman v. Hart^ l Ves. 

S. 373; Moore v. Moore^ 1 273; Moore y. MooVe^ 1 Bro. 

Bro. C. C. 127. C. C. 138 ; Hesdiine v. Hesel- 

(f) Timewell ▼. Perkins, 3 tinSf 3 Mad. Rep. 877. 

Atk. 102; 1 Bro. C. C. 127. (m) Ibid. 
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houses/^ running horses were held t6 pass (it.) 
Under a bequest of " household goods^ and 
implements of household whatsoever, in or about 
my house/' were held to pass, meat and a clock 
not affixed to the freehold ; but pistols and guns 
Used for shooting, and riding with, were hel4 

« Growid not to pass (0). Under a bequest of *^ ground 
rents,'' a reveflsionary term will pass^ as well 
as the rent reserved (p). Under a bequest of 

'< House- ^^ household stufi*/' is said to be included^ all 
necessary household utensils appertaining ta the 
personal comfiort,. or convenience 6f a faxnily ; 
such as tables, beds, &c. &c. ; and plate is now 
held to pass,, under such a bequest^ if comnixHily 
used by the testator (q). Leaseholds will) pass 

Im^' ^y *^^ *^'°*^ ^* leaseholds," absolutely,, without 
any words of limitjatioh (r) : and leaseholds w& 

<'Advan- likewise pass by the word " advantages," toge- 
ther with alPprofits and renewals theredFfi): 
leaseholds will likewise pass by the words 

^'Landsand ^< lajids and tenemonts^^' if the testator has not 

tenements,*' 

(n) Lady Gotver v. Lord (q) Swinb. 485, 944; 2 

Gomer, AmbU 6itt; S. P. 2 Fonbt Eq. 344; Masters v. 

Eden, aoi ; S. P. Bartcm v. Masters^ 1 P. W. 435, 

Capkf 5 Yea. 464^ (r) — y. MMurs^f 1 

(0) Slanmng, v. %fei 3:P« Browne C. C. s^S* 

W. 335. (s) Carte v. Carte, 3 A*. 

(p) Kay V. LaxiiM, i Bro. 177. 
C. C. 76. 



aii J other laiids, than those which are of lease- 
•liold tenure (/) : and the same species of property 
will pajss under the description of a " farm'^ (w), " *'«^" 
if it appears to he the intention of the testator 
to pass them under this appellation. So under 
^ bequest of " my library of books^ now in the "^:^?? 
custody of A. and By' ailter-purch^sed books^ 
placed in the same library, were held to pass ; 
mdd the word " now'* was construed to refer to 
Ae situation of the librafy (a;). Under a bequest 
df ** linen and clothes of all kinds^ except lace/' "Unenan 
the bequest was held to be confined to linen, 
being wearing apparel (y). Under a bequest of " ^^^e*^. 
^medals,*' current coin^, if curious, wijll pass (z). 
Stock will pass, and be comprisedi under a 
• bequest of " secuntiM'' (a)> Under a bequesit "Acwi. 
q£ ^^ a house,'' aiie not included pictures j. or a*^^^ „ 
ether ornaments therein^ (^b). And under a 
bwjuesb of *^ all my money in the Bank of ''Money i 
England," stock in the funds was held to pass, e^^' 
tbe tesbatoB neveF haying bad any cash in the 



(f) Exjmrte Cartoell, i Atfc. («) Bridgman^ v. Dooe, 3 

560. Atk. 802. 

(u) Lane v. Siankopei 6 {a) BicksY.Lamberif4,Ves. 

Term Rep. 345. 725* 

(ar) Aa Souk' College v. (J) Seek v, R^bon, i P. W. 

Cbdringfon, 1 P. W. 598. 95. 

(y) Hunt V, Hart, 3 Bro. €• 
C. 311. 
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Mortffige Bank (c). Under a bequest of money ** due on 
^^' mortgage/' the principal only, and not the inter 
rest, ^ill pass {dy ; though the bequest may. the 
confined to the arrears of mortgage interest {e)\ 
Mon^to A bequest of *^ money to belaid out inland/' 
\knd." is, in equity, considered as land (/*), andM^ill 
even pass by a residuary clause in a will»a$ 
land (g) ; and even where -a testator directed 
money to be raised, arid the same; to be iav^(p^ 
in land, if the tenant for life of property .givm 
by the will, should be desiroua and willing to 
have it laid out ; yet, to answer the / genei^aJi 
intent of the testator, this was considered to -be 
a devise of money, to be so investBd (h). Where 
money is directed to be invested, and. settled 
on Ay a legatee, his heirs and assigns, Ay was 
always entitled to the money (i), even though 
Ay the legatee, were a married woman,. and 
died without issue, before the money was 



(c) Porter v. Taurnoj^, 3 
Ves. 312; GalUni v. NoUe, 3 
Meriy. 691 . 

((f) Roberts v. K^ffin, 2 Atk. 

(e) HaimilUni v. Lo^ s Yes. 
J. 416. 
if) HtHtoH T. Piake, 1 P. 

W- 539- 

(g) Rashleigh t. Master, 3 
Bro. C. C. 99; Guidot ▼. 



Guidat, 3 Atk. 253; Ethmd 
V. Warosicky s P. W. 171; 
Leechmore v. Earl of Carlisky 
3P.W. aia. 

(k) Johnston ▼. Amot^ I 
Ves. 171. 

(t) Trc^fford v. Bodm, 3 
Atk. 448 ; Cfii^n v. Horner, 
1 P. W, 4^4 ; Edward Y. tf"^' 
wicip 2 P. W. 175. 
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invested; and her husband, by ^administering 
to>her^>was held entitled boitik); unless the 
vife^had, in her life-time, signified her intention 
tb^ have the money laid out in land ; in which 
case her intention would have been directed to 
be observed, and enforced by equity, for the 
benefit of her heir (/) : but between represen- 
tatives, viz. the heir and the administrator, 
ihtre is not any equity, but the fund must be 
taken as it is found (m). 

*>' A remote remainder-man in fee of a money 
i^d, directed to be invested in land, may, at 
bis election, and so far as concerns his interest, 
convert the land into money again, and such 
election would be made, by the disposition of 
the money so directed to be invested, as a 
legacy (n) ; and receiving the money as such, 
•is an exoneration of it from the real uses : and 
the same money may, after such receipt or 
election, pass by a will, unattested, as part of 
the testator's personal estate (o). Indeed, 

(k) Guidot V. Guidot, 3 Atk. 5 Ves. 397 ; Thellusson v. 

^^55. WoQflfordy 11 Ves. 112. 

if) Ibid. («) ChapHn v. Horner^ l P. 

<m) Croft V. SUe^ 4 Ves. 65 ; W. 88 ; Disher v. DUher^ i 

Yates V. Compton, a P. W. P. W. 206 ; Ftdteney v. Dar- 

310; Crone v. Burley^ 3 ibid, lington, 1 Bro. C. C. 222 ; Ibid. 

20 ; Chaplin v. Horner, ante ; 235. 

Walker v. Dennc, 2 Ves. J. (o) Ibid, 235. 
176; Whcldale v. Partridge, 



•.\ 



174 CONSTRUCTION [PA^ m< 

whenetier the object of a will or settlement is 
perfected, then money, so directed to be in^ 
vested, will lose its character of land^ foy w, 
variation of tke trust of such money, suffidfent^ 
to show an intenticoi to take the fund as money,, 
by the person beneficially entitled to the ijiltit- 
mate interest (o o) : for unlesis money is definitely 
and imperatively fixed with the charaefeer of land, 
it rensains at the option of the persons benefi*^ 
cially entitled to consider it either «,s money W 
l?ind (p). Fcmnerly, when /money was directed 
to be invested, and entail with remainder 
over, an investment was directed, to gi^« the 
remainder-man his chance of ultittaAcly ^oquir* 
ingthis property^ if TWD recovery weorsttflfered^g)? 
unless the reversion was likewise' timilMd (r) to 
the tenant in tail, or unless l^e rremaitnderHmm 
consented to the money being *paiid to the 
tenant in tail {s) ; in which caBe, tdie issaeof s\xh 
remainder-men were held *o be bomid (t); btl 
the ccMisent of a feme covert, bekig ^enftitled in 
remainder, was only admitted, formerly, on a 
separate examination in court (ti) : if, however, 

(fio) Linger v. SoKvqt/f i P. 471 ; Benson v. Bensouy 1 ?• 

W. 176. W. 131 ; Ei^re's Case, 3 P- "^^ 

(p) IVulker V. Denne, 2 Ves. 13, contra. 

185. (5) Ibid. 

(y) Tr afford v. Boehm, 3 (/) Ibid, 

Atk. 447 ; 2 Anstr. 453. (it) Ibid,, 

(r) Shori v. Wood, 1 P. W. 



CH. I.]; QF I'EG ACIKS. ] 75. 

there was an option given by the testator of 
purchasing either freehold estates or leasehold 
property, then such examination of the wife 
was not considered necessary, if she did any 
act wiiich ^amounted to a declaration of her 
option to have the money (x). Now by the 
Stat. 40th Geo. IIL c^ 56^ money, so directed 
to be invested, need not be laid out in land^ 
where it is ^entailed ; for the courts are autho- 
rised^ by that statute, to order the money to 
be p«yid to the person, who, as tenant in tail . 
of the land, could bar the remainders over by 
recovery (y). The usual order of the court is, 
Amt payment of the money, provided the person, 
aititli^ as tenant in tail, shall be living on the 
second day of the ensuing term (z) : and the 
same rule prevails where l^nds are directed to 
be sold) and the produce again invested ; though 
an inquiry, in this case, is made to ascertain, 
whether the produce is affected by any incum-^ 
brances (a). However, to entitle a person to 
receive the money, he must clearly be tenant in 
tail (6). Formerly wherever one of the legatees 

V 

(x) Walker v. DennCy a Ves. (z) Louoion v. Lowton, 5 Ves. 

J. 170 ; Wheldale v. Partridge^ 12. 

5 Ves. 397. (a) Ex parte Hodges, 6 Ves. 

(^) Ex parte Bennett 6 Ves. 57G. 

1 16 ; ex parte Hodgcsy 6 Ves. {b) Ex parte Sterne, 6 Ves. 
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was an infant, the money was directed * to« be 
laid out by the master (c) ; but tlus case is ulso 
provided for by the same statute.'; and the in- 
fants may now, after attaining the raquisile 
age, to bequeath personal esftste, bequeatbsush 
money-land as money (d). Where there was a 
direction to trustees, out of rents and prc^tstof 
land, or out of the residue of personal estate, 
to pay any sum of money not exceeding 30Q/. 
for the advancement of A. in business, or in his 
profession; part being laid out in land, it* was 
decreed the residue should be paid ia money, 
the court considering it a bequest of mcnay (i^» 
Wherever land is directed to be sold, and dab& 
money given to persons by name, these p^vsonSs 
if capable of electing, are entitled to the land r 
if all agree, if not, the court will direct ^ 
sale (/)• If money is directed to be laid^oiK' 
in land, and settled to A^ for. life, ren^ondeu 
over, by a late case it has been held, A. sh^iJJ 
be entitled to the interest of the money, till kiid 
out, from the death of the testator (g). 



(c) Sedej/ v. Jags, 1 P. W. (/) Anon, i P. W. 648; 

389; Short V. fFoofl?, ib. 471. Seamer v. Bingham^ 3 Atk. 

{d) Carr v. Ellisony 2 Bro. 55. 

C. C. 87. {g) Ex parte Anger skiih ^ 

{e) Cope V. Wilmoty Ambl. fore the Chancellor, Mich. 

703. Terra, 1823. 
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. Under a bequest of " moveables/' will pass " Maoe- 
both goods actively and pajssively moveable {h) ; 
but debts will not, it is said, pass under this 
general term (i) ; though, it is said, this latter 
construction is altered by the addition of the 
word " whatsoever (k) :' *' immoveables'' are 
held to relate to things attached to the free- 
hold, as trees, and the like. Under a bequest «^//Pm 
of " all pictures,'' all pictures that shall belong "^** 
to the testator at the time of his death will 
pass (/), the will speaking from the testator s 
death for this purpose {m). Under a bequest )Vf ^J 
of " plate, linen, &c. in 5. street, together with 
the lease of the same house for the term therein 
to come at my death," though the linen and 
plate, at the testator's death, were at his count- 
ing-house, yet having only one set of plate 
and linen, which was removed, as the testator 
changed his place of residence, it was held the 
plate, &c. passed as a general bequest (n). 
Under a bequest to a daughter of " the use of ''House- 
the household plate, linen, and every thing /in^if 4^ 

{h) Swinb. 930, 933, edit. Bar/on, A mbl. 641. 
yth. (m) Masters v. Master i^ i 

(i) Swinb. 939, 7th edit.; P. W. 421. 
Spnrke V. Denne, Sir W. Jo. {n) Land v. Dcveynes 4 

Rep. ^{{5. Bro. C. C.339; licseUine v. 

(k) Swinb. 940. Heselfiney 3 Madd. 'i'ji\ 

(I) Dean of Christckurch v. 
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else, as the occasion shall require (0)/^ hay, 
f^!^ com, &c. were held to pass. A bequest of 



rf*." 



Ret/. 



** the remainder of my effects/* will pass what- 
ever is undisposed of {p) ; unless there is a 
residuary bequest, when these words will be 
?rM» (if confined to effects of a like nature (9). Under 
a bequest of '^ profits of lands,'' will pass an 
advowson in gross, and these profits must be 
computed from the death of the testator (r). 
We have seen, in a preceding part of this work(9), 
who are entitled to the residue ; and here it is 
observable, that the residue consists of whatever 
belongs to the testator, and remains undisposed 
of by him after his debts and legacies are 
paid {t) ; or which, being disposed of, again bei^ 
comes part of the residue, either by lapse («), 
forfeiture, or otherwise (or) ; and the same rule 
prevails, notwithstanding the words of the ibcrt 



(0) Boon V. Cornforih^ 2 
Ves. 279. 

(p) Attorney-General v. CaU 
divaUy Ambl. 635; Mitchell 
V. Mitchelly 5Madd. 71. 

(q) Ravolins v. Jennings^ 13 
Ves. 46; Hotham v. Suttony 
15 Ves. 319. 

(r) Tisson v. Tisson, 1 P. 

W. 503. 

(s) Executors Trustees, p. 1 29. 

(f) Oldham v. Carletony 2 
Cox, 400 ; Morgan v, Morgan, 



5 Madd. 41 2 ; Bwipn v. Piepy^ , 
pont, 3 P. W. 80; Page ▼. 
Leapingtvell, 18 Ve«. 466;* 
Lecike ▼. Robinson, 2 Meriv. 

393- 
(m) Duke of Marlborough ▼• 

Lord Godolfhin,. 2 Ves. S. 

83. .'■ . 

{x) Ohe y. Heath, 1 Ves. S. 
141 ; Durour v. Moiteux, 1 
Ves. 322 ; Brotvn v. HtggSyi 
Ves. 717; Shanley v. Baker, 
4 Ves. 735. 
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quest are, *^ of all the residue not before disposeci 

A specific residue, or the residue of somq 
identified fund, though miscaloplated {z)y may 
po^s 9$ all the residue of the specific or identified 
fund ; even cppybolds, being according, to the 
cufitom of the manpr of which they were parcel, 
in case of iptestacy (a), personal estate, were^ 
Jield to pass under a residuary clause of per- 
sonalty, notwithstanding there wa? a general 
devise of freehold and copyhold lands ; which 
latter devise was, under the circumstances of 
the ca^e^ held not to include the copyholds^ 
being penBonalty if not devised. Leaseholdsi 
also will pass as part of the personalty, unless 
attendant on the inheritance, notwithstanding 
a "general devise of lands (A)# Agaip, where 
the bequest of a residue was to ^. if h^ attained 
twenty-one, the interest, accruing in the mean 
time till A. attained twenty-one, will form part 
of , the residue, and will pass as part thereof (c). 



(y) Jackson ▼. KeUt/, a Vcs. Hartley v, Hurle, 5 Ve8^543, 

286. (c) Trevanion v. Vivian, t 

(z) Danvers v. Manningy a Ves. 430 ; Wyndham v. Wynd- 

Bro,€. C. 18. Aam, 3 Bro. C. C. 58; Cam^ 

(a) fi'atkins y: Leay 6 Ves. i^j^i^lge v. RouSy 8 Ves. la; 

^44- Bird \. LefevrCf 15 Ves. 589, 



(*) Thompson v. Latoley, 5 .^g 
Ve». 479 ; a Bps. k Ful. 303 ; 

N 2 
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So interest arising on a general residue, before 
it is payable, forms, likewise, part of tte resi- 
duary personal estate (d) ; but if a residue* be 
, given to one for life, with a limitation over on 
an event, which may never happen ; until the 
event happen the interest will belong ^ to the 
legatee, because the legacy is vested, and p»y^ 
able immediately, subject only to be divested 
on the happening of a future, and, perhaps, 
contingent event (e). • 

Mortgage money does (/*), and money aming 
from lands may, likewise, form part of the 
residue of personal estate, provided the land is 
converted out and out into money (^) ; but 
unless clearly converted out and out, the heir- 
at-law will be entitled (h). The residue may, 
however, from the context, be confined to Ae 
residue of a specified sum, where there is. a 
general residuary bequest (i) : so the words 



(d) Heath v. Perr^, 3 Atk. 
103, and n. 1 ; Green t. EkinSf 
2 Atk. 573. 

(e) Shaxo v. Cunliffe^ 4 Bro. 
C. C* 148 ; Skei/ V. Barney, 3 
Meriv. 345. 

. {/) Ex parte Sergtson^ 4 
Ves. 148. 

(g) . Hetvit V. Wright, 1 Bro. 
C. C. 86 ; Durour v. Motteux, 
1 Ves. 322 ; Gibson v. Mont- 
fort, 1 Ves. 490; Ackroyd 



y. Smithsott, 1 Bro. C. C* 503 ; 
Kennebal v. Abbott, 4 Ves. 81 K 
Qi) Ackroyd v. Smithstm, 1 
Bro. C- C. 503 ; Cnue v. Barky, 
3 P. W. 22, and cases ; Broton 
V. Bigg, 7 Ves. J. 282 ; Mofig* 
ham V. Mason, 1 Ves. & B. 

415. 

(1) Green v. Scott, 1 Ves.. J. 

283; Dyoss y. Dyo^\ fited 
Page V. LeapingvoeU^ 18. Ves. 
466. 
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** what is left/' applying to the subject previ- 
ously disposed of, have been confined to that 
sul^ect, and not extended to the general • rei^- 
due (k) : residue may also be restricteH to funds 
iri a particular place (/). And where there was 
a residuary bequest of personal estate, except 
such part as shall be in and about my house, 
a bond and cash in the house, were held not 
to be^ excepted (U). But, where • a bequek 
was "of the small remainder of my personal 
estate, which shall be left to my executors,'* it 
was held, from the intention, that lapsed lega- 
cies, to a consideFa,ble amount, should not pass 
4t8 part of such specified residue (m) ; and this 
case has been lately cited and approved (n). 
And where a testator expressly excepted various 
articles out of the operation of his will, and of 
r which excepted articles the testator declared^ 
by bis will, he intended to dispose by a codicil, 
such excepted things will not pass by the resi- 
• duary bequest in such will, but the same things 
shall belong to the next of kin, unless disposed 

,i^) Attwmey'-General v. Ves, 167. 

Oautdingy q Bro. C. C. 430^ (m) Attorney - General ▼• 

\^ 16 Ves. 451 . Johntton^ Ambl. 577. 

{fX Nishett ▼. Murray ^ 5 (it) Page r. Leapingosellj 18 

Veg. 145; Sadler v. Turner^ Ves. 466; and see Crookey. 

i Ves. 6ijl Devandes, 9 Ves. 306 ; jS. C. 

(ft) Jones Y. Lard Se/ton, 4 11 Ves. 330. 

n3 
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of by a codicil (o). It is obsetvable, tha:t the 
reisidue of a particular filnd may be given, 
exempt from the payment of the debts of the 
testator (p). If the residue of personal esrtate 
be given to several, as tenants in common, the 
nett of kin will be entitled to the lapsed shares 
of such residue, because a specific portiob or 
part only of the residue is given to each legatee 
in common (9); if the legatees were joint-tenants, 
the shares of those dying would survive. 
Where A^ a tenant in tail of lands of the gift 
of the crown, being an entail, under which the 
issue cannot be barred^ pays off incumbrances 
charged on the estates so entailed, he is consi- 
dered a creditor of the estate, to the amdunt of 
such payment ; and such a charge, so paid off, 
would pass as part of the residue of the personal 
estate (r) of such tenant in tail : and the ssime 
doctrine prevails where a tenant for life pays off 
a charge on the real estate, of which he is tenant 
for life, unless he shows an intention to exone- 
rate the estate, for the benefit of the heir, 
and remainder-men. A bequest of a general 
residue does not comprise money, over which 



: (0) Davers v. Dewes, 3 P. (q) Jadkson v. Keliy, « Ves. 

W.40. a86. 

(y) Br&ame v. Grambridge, (r) Shrewsbury v. Shrews- 

4 Madd. 495. buri^j 3 Bro. C* C. 125. 
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. the testator has a power of appointment, with- 
out reference to the power (js) ; nor ; will such a 
.beiquest comprise trust money (<). Under the ''Securu 
. tenn " securities for money/' will pass stock (u\ 
,|K)nds9 mortgages, bills, &c., but not bank 
. notes, which are considered to be money {x) ; 
..though, it may be remarked, that a mortgage 
would be converted into real estate by a con- 
T^yance of the equity of redemption. Attorney-- 
General v. Bowyer^ 5 Ves. 303. Under a''2>a^< 
: bequest of ^^ a silver tea-kettle, and lamp, with 
the appurtenances,'^ will pass the kettle and 
^ lamp, and the box in which they were kept, 
hut these words will not be extended to the 
tea-pot (y). Under a bequest of " my flock of ^j^^^ 
jheep, now on such a hill,'' sheep produced 
afterwards, and comprising part of the same 
, flock, will pass, the flock being a collective 
body (z). Under a bequest of "stock in trad»," ^^ stock \ 
^^be boluded, A goods, and utensil, -" 
in trade, and, according to the opinion of 
Price, J. money in a till will, pass under such 



(«) M^Leroth v. Bacon^ 5 («) Southed v. WatiOHf 3 

Ves. 166. Atk.aaa. 

(0 Randal v. Hearle, Q {y) 1 Eq. Ca. Abr, 201, pi. 

Anstr. 21^5. 13* 

(tt) Dkks V. Lambert^ 4 («) All Souk* CoBege v. 

Ves. 730. Codringtorif lb, 1 P.W. 598, 

N 4 
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a bequest (a). Under a general bequest of 
"stock in trade/' in the enumeration of which 
thq ^^ord ''things'' occurred, it was held money 
at a bankers passed, because without' such 
money, under the circumstances of the case, 

iock of the trade could not be carried on (6). Under 
a bequest of " stock of cattle absolutely/' will 
pass all the cattle the testator has at his decease, 
and such legacy will not be restricted by» a 
subsequent bequest, in the same will, of a &moQ 

iockr and the stock and crop thereon (c). . Under a 
bequest of " stock," will pass funded property, 
though the fund is mistated, provided there 
was riot any stock of the description given, 
belonging to the" testator at the date of his 
will {d) ; and though stock be standing in the 
names of trustees, it will pass under a bequests 
of stock " standing in my name," the testatorr 
iW)t having any stock standing in his nam^ 
at the date of his will, or at his death (e) ; bu^ 
a ^ bonus will not pass with a specified quantit 



of stock (/), though it will by a bequest o* ^ 



(a) Seji/mour v. Rapier, (d) Door ▼. Gearyy i V&s. 

Burr. 29. ^ 256 ; Penticost v. Ley, 2 Jac* 

(fi) Stewart v. Earl ^Bute, & Walk. 207, 
3 Ves. 2 1 7 ; S- C. 1 1 Ves. 666 ; (e) Hemon y. Reed, 5 Madd. 

sedvidei Dow. T.Cy 3. 45 1« 

(c) Randall v. Russell, 3 (/) Norris v. Harrison, 3 

Meriv, 190, Madd. 268. 
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irtam stock generally (g). A testatrix recked 
lat she was possessed of a certain sum of stock, 
id bequeathed the same, or so much as 
kould be standing in her name, at her death, 
i A.(h): the testatrix had more than the sum 
^lieathed at the date of her will, and at her 
aath ; it was held that the legatee \ikras entitled 
► 'the sum bequeathed only, from the* inten- 
oh (i). So where a testatrix, being possesred ,, q,,^ 
F? 6,000/. 4 per cent Consols, made s6veral '^•'^ 
equests to the amount of 3,200/., and by a 
Ddicil, after reciting that she had given away 
JBOOl. 4 per cent Consols, gave the remaming 
90/..to j4,\4. was held to be entitled to the 
hole residue (Jc) ; the testatrix having ptx^bably 
insidered, that the various legacies she had 
iven would, on the sale of her stock, be equi- 
edent to 5,600/. 4 per cent Console, and that 
Hie testatrix merely meant to give A. the 
gsidue, and that the statement of the amount 
ras not to regulate the quantum, but merely 
n' amplification in the description of the resi- 
lue. Where the trust of personalty was to pay, 
a the first place, all debts ; secondly, to pay 

(g) Paris V. Paris^ lo Ves. i Atk. 435 ; Parsons v. Par^ 

85. sans, I Yes. J. 266. 

(k) Hotham v. SuHon^ 15 {h) Banters v. Mannings 1 

^•i. 319. Cox, 203. 

(t) Attomey'General r. PyUf 
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B* 300L on bond, wiiere the teatatrix owed JB. 
120L only on bond, yet it was hdd that B. 
was entitled to 300 /, (/). And under a bequest 
of a debt, though the amount be mistaken, the 
sum owing will pass (m) ; nor will the mistake 
of the amount of a specific bequest defeat the 
legacy of it (n). After a bequest of the interest 
id all testator's consols to A. for life, giving .her 
a power to dispose of 5,000/. part thereof, the 
testator added, ^^ after A/s decease, I give 
two-thirds of the above interest to B. and 
C ;' and the latter bequest was held to refer to 
the residue of the consols bequeathed, after the 
deduction of 5,000/. part thereof (o). Where a 
bequest was to >1. of 3 or 400/., the construc- 
tion ought, it was said, to be made liberally, 
and 400/. was held to pass(jp), every act being 
taken most against the agent. Thus, where a 
testator intended to give his daughter 20,000 /. 
and he appointed to her 15,000/., having only 
a power to appoint 10,000/., and gave her 
5,000 /. besides, it was held she was, from the 
intention, entitled to 20,000/. Indeed, 'where 
the meaning of a testator is plain, it shall pre- 

(t) Whitfidd V. Clemmeni, W. 384. 

1 Meriv. 40a. (0) Whitmore v. Treknotyj 

(m) WUliams v, fVilliamSf 2 6 Ves. 134. 

Bro. C. C. 87. (;>) Scale v. Seale, 1 P. W 

(n) Ashton v. Ashton, 3 P. S90. 
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vail against the words of the will, though they 
are apparently contrary to the intention : thus, 
where a testator, reciting that his daughter was 
entitled to sums of money equal to 6,500/., 
gave her 3,500 /. to make up 10,000/., which 
the testator declared he designed for her for- 
tune; the daughter being entitled to 5,500/. 
only, it was held that the testator meant his 
daughter should have 10,000 /., and it was de- 
creed that the deficiency should be made up from 
his estate, because legacies given for provision 
of children ought to be construed liberally (r). 
And where a testator directed his executors to 
invest sufficient in the funds to answer an 
annuity of 250/., and after the death of the 
.annuitant the principal was given over; the 
' executors (neglecting to invest the money, and 
the funds having risen,) were decreed to pay 
' the legatees over such sum, as, if invested in 
the funds, would jrield an annuity of 250/. (s). 
And a will has been referred to a Master in 
■ Chancery to examine and see what legacies are 
given, where it has been written blindly, illegi- 
bly, and in figures (t). Again, where the 



(q) Phipps V. Mulgrave, 3 (s) Barrett v. Deady^ ,3 

■ Ves. 61 3. Madd. Rep. 453. 

(r) Milnerv.Milner, i Ves. {t) Masters v. Masters, 1 

107. P. W.4a5. 
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figures in a bequest were illegible, an issue was 
s6nt to a jury to try^ the fact, whether one or 
other figure were intiended (w). It may be re- 
marked, that the legatee is bound to answer 
the duty charged on his legacies (a?) ; and 
express provision is made by the stat. 36\h 
Geo. III. c. 52, s. 7j rendering gifts, mortis 
ciiusiL, liable to the duty imposed by that 
act. And even where a persou was domi- 
ciled in India, and died on his passage home- 
wards, and administration was taken out to 
him in India, and also in England, by a perscm 
who was one of his residuary legatees, /which 
legatee was domiciled in Scotland, yet it was 
h^ld that the legatee was liable to pay tiie le- 
gacy duty on his legacy, and other legacies paid 
out of money remitted to England, because 
))e was, in fact and in-law, an administrator of 
ilhe property in England (^) ; though where a 
-testator gives a legacy exempt from the duty, 
lanfd substitutes a larger legacy for the former, 
irtating his intention to increase the fiwmler 
legacy, such substituted legacy shall likewise 
be exempt from the legacy duty(z).. And 

(tt) Nprman v. Morrell^ 4 Cocker ell^ 1 Price, 165 ; Ai- 

Ves. 770, torney •General v. Beatson, jj 

. Qc) Bartesdale v. Gulliat, 1 Price, 560. 

Swanst. 562. (z) Cooper v. Day, 3 Me^iv. 

(y) Attorney • General v, 154. 
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where a bequest is directed to be paid \?ithofut 
«iy deduction, the executors ar^ obliged to 
bear the burthen of the legacy duty,- though 
in other cases the legatee must pay it (a). 

Bequests may be ineffectual from the uncer- " F«T" 
bainty in the description of the thing intended the thing 
to be given; as a bequest to B. of some of my **^^* 
best linen (b) ; or a bequest of all that may 
remain after jB/s (the tenant for life's) decease, 
who has an absolute power over the property (c); 
or a bequest of a specified sum, or thereabouts ; 
sed quaere this last point, since the maxim is, 
*.* certum est quod certum reddi potest.'' And a a ^f^id/p 
legacy may likewise be void, because the pur^ 
pose for which it is given is not allowed by the 
rules of law ; as a bequest of money to obtain 
»jdukedom ; the same cannot be so applied, 
since it is said to be illegal to obtain honour by 
money (d). For the like reason^ a bequest in 
part liquidation of the national debt, is ineffec- 
tual, the purpose being void (c) ; and the Lord 
Chancellor, in this last case, directed the sum. 



(a) Bartesdale v. GuHiat^ v. Motteux, i Ves. 321 ; Seale 

I Swansl. 5G3. V. Seale, 1 P. W. 390. 

(b) Peck V. Halsei/, 2 P. W. (rf) Earl of Kingston v. 

587. Lord Pierrepont, 1 Vera. 5. 

(c) Bull V. Kingston^ 1 {e) Neudand v. Attorney. 

MTeriV. 314 ; sed qusre Durour General, 3 Mtriv. 684. 
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8Q bequeathed^ to be transferred to sueh person 
as the King9 under his sign maaual, shodd 
Appoint. 



CHAP. II. 

Of Legatees. 

It has been observed, that every person may 
be a legatee, if sufficiently designated (a). It will 
now be attempted to show, who will he entitled 
to take under bequests to persons answering a 
particular description or class, as children, heirs, 
rdationS) next of kin, &c. ^ 

The general rule is, that under a bequest to 
a class of persons, to vest in possession at the 
testator's death, all answering the descriptioD, 
and in esse, at that period, will be entitkid, 
this being the time at which the objects are to 
be ascertained, and the division to take place ; 
and for these reasons, when the fund is given 
to be enjoyed at a future period, all persons 
born before that period, and in esse at the 
specified time, will be entitled (6). Again, 

(a) Dehnare v. Rebdlo^ 3 Odell^ 1 Ball. & 6. 449, 489.; 

Bro. C. C. 446. confirmed 3 Dqw. ¥kA. Ciuies, 

{h) Gilmore v. Severn, i 61 • 

Bro. C. C. 582; Crone v. 
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where a bequest is made to one for life, witb a 
limitation over after the death of the tenant for 
life, to a class of persons, as children, &c; all 
persons answering the description at the tes- 
tator^s death, and who from time to time shall 
answer the description previous to the division 
of the fund, viz, during the life of the tenant 
for life, and who shall be in ventre sa mere 
at the death of the tenant for life, will be 
entitled; and the representatives of such of 
those deceased legatees, who have answered 
the description subsequent to the testator^s 
deaths and before such division, will be entitled, 
equally, with those legatees who shall be in esse 
at the time of division (c). In all these caseb 
the court acts from an anxiety to provide for as 
matiy children as possible, with convenience ; 
therefore, any children coming in esse before 
a ideterminate share becomes distributable to 
anyone of the children, will be induded (d) j ^ 
provisions for children are always regarded 
in a figivourable light in courts of equity, and 
are preferred before other voluntary disposi-* 



(c) Detisme v. Mello, i Bro. (d) Barrington v, Truiran, 
C C. 537 ; Middletonv, Mes- 6 Ves. 349 ; Maichxmck v. Co«, 
senger^ 5 Ves. 140; Crone v. 3 Ves. 611. 
Oddly 1 Ball. &B. 449; S.C. 
affirmed 3 Dow. Pari. Cas. 61. 
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tiana (e). And it is said, by the Master of ike 
RoHfty in Godfrjty v. Davis, 6 Ves. 49, tbatifVa 
bequest tp any person, not as person^, de^ig- 
nat&, biit under a qualification and description 
at any particular time, the person answeriiig 
the particular . description at that time is the ' 
person to claim;. and if there.be any persom 
answering that description, they are not to woit 
to see whether any other persons shall come in 
esse, but the fiiad is to be divided among thoise 
capable of taking, when, by the tenor of the 
wUl, the testator intended the property to vest 
in possession ; and if there be not any persQQ 
answering the description at the timespecified, 
^CkO-^ then the legacy fails.V Thus, a bequest by.ji. 
to, his. children^ or to all his children (jT); or.jt 
similar bequest.by.j4. to the children of jB, wha 
is dead (g) ,; or a bequest to the , children 
of D, . who is living ; or to every child A^ 
bath (h) ; being a bequest to a class of persons ; 
^iU, in either case, entitle those children, an- 
swering the description at the date of the will, 
and who shall answer the description previous 
to the testator's death, .either as being actually 

\(e) MUner v. MUner, i Ves. CoX, 68. 
107 ; Jligden v. Valier,. 2 Ves. (g) Viner v. FrancUy 2 B^ 

358; Gaiaey v. Hilberi, 19 C. C. 658. 
Ves. 135. ' (h) Ringrose y» Bramham, i 

(/) Singleton y. Gilbert, i Cox, 384. 
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bom, or en ventre sa mere (i), provided the 
children survive the testator ; and though one 
person only shall answer the description of the 
class, at the time of division, yet that person 
will be entitled to the whole fund (/c), to the 
exclusion of any child or children who may 
be born subsequent to such division; as might 
happen in the bequest to the children of D, 
who Vas living at the date of the testator's will, 
and at his decease (/). So under a bequest to 
'^my children living at my death ,^' all the 
children of the testator, at his decease, as well 
an eldest as a younger child, and notwithstand- 
ing the eldest be entitled, as tenant in tail, to 
the estate out of which the charge is to be 
raised (m), and even a child of his en ventre sa 
mere (w), will be entitled. Under a bequest of 
100/. a piece to all the children of B. living at 

(0 Doe V. Clarke, 2 H. C. C. 324. 
Btafclc. Rep. 399. (/) Heath v. Heath, a Atk. 

(k) Doe d. Stewart v. \2i. 

Sheffield, 13 East. Rep. 533, (,„) Incledon v. NoHhcate, 3 
and 535, and cases cited ; Doe ^^ ^g 

y^ Clarke a H. Bkck. 399 ; ^^ ^iaU v. Beak, i P. W. 

Crane y. OdeU, i BaU. & B, ^^j g^^^ ^ Hopegood, i 

459 ; WofcAwJci y. Cox^ 3 V«. p- ^ g . .^^^ ^ j^^- 

6w ; Roberts y. Htgman, 1 ^ y^ g j^^ ^j. ^^^^. 

Bro. C. C. 532 ; over ruJinff , , j r^ j i i'^ « 

-^7 ^1. 01 n «? '^ough V. Lord Godolphtn, 2 

Northe^ V. Strange, l P. W. ^, J g g ^ 

349 ; Martin v. Wilson, 3 Bro. 
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his death, will be entitled a child en ventre sa 
mere (o) : and under such a bequest, all the 
children of B, though by divers women (p), 
will be entitled. And where a bequest was 
** to such children of A* as £. shall think most 
deserving, and that will make the best use of 
it : or to the children of my nephew C, if any 
such there are, or shall be ;'' it was held that 
all the children of A. and C. were entitled*, B. 
having died in the testator's lifetime (g). It is 
observable, that a bequest may be confined to 
children living at the death of the testator, 
though maintenance may be given to children 
bom subsequent to that period, out of the same 
fund ; as where the gift was immediate, with a 
direction for payment at a future period, and 
maintenance for all the testator^s children was 
ordered to be raised out of the interest of th^ 
fund, till paid (r). A will may, by express 
words, or by inference, refer to children living 
at the date of the will ; as a bequest to the 

(p) Beale v. Beale, i P. W. 6 Ves. 349. 

«44; Garland v. Mdyui, 2 (yj BrotoR v. ttjggv, 4 Vefc 

Vern. 105 ; Ringrose v. Bram- 719 ; S. C. 5 Yes. 501 ; S. C. 

ham, 2 Cox, 384 ; lb. 435 ; aflSrmed 8 Ves. 574- 

Gi^ V. Hibbert, 19 Ve.. ^^^ preemantle v. Tayhr, 

i^5» jjj Ves. 363. 

(p) Barrington v. Tristram^ * 
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children of -4, by name (s) ; or a bequest to the 
six children of -4, who then had that number 
of children (*) : and here it may be remarked, 
that if the testator had mistaken the number of 
children, yet those children who were living at 
the time of making the will, would be enti- 
tled (w) ; since otherwise, the bequest would 
be void for uncertainty : but where a bequest 
was made to the son and daughter of -4, (A. 
having four sons and one daughter,) it was 
held that the son could not take, for the un- 
certainty; but, as the legacy was given in jtiint- 
tenancy, the daughter should take the entirety, 
as being alone capable under the description (x). 
If a bequest be made to the children of j1, "owami 
(who takes a life interest in the fund,) iii %tuauj^ 
remainc^er after her death, then all the children |^^ 
A. has at the death of the testator, or may have «»^ ?f ^ 
afterwards, will be entitled (y) ; and will take ' 

■ 

(0 Eecardv. Brooke^ 2 Cox, Bro. C. C. 85; Qawy r. Hib^ 

«13; Viner X. Francis^ 2 Bro. bertf igVes. 125. 
C C. 658 ; Crone v. Odellf (x) Dorset v. Sweety Ambl. 

1 Ball. 6c B» 449, et seg,; 175. 

Doe T. Sh^ld, 13 East, 537, (^) AttomeifGene'al v. 

ii.(a> Crispin, 1 Bro. C. C. 386; 

(t) Sherer v. JBiMop, 4 Bro. Eccard v. Brodkep 2 Cox, 213 ; 

C. C. 58 ; S. P. 416 ; Gavooj^ Devisme v. AfsUo, 1 Bro. C. C. 

V. Hibhert, 19 Ves. J 25; 538; Taylor v. Langjbrd, p 

fVheeioH v. Tell, 2 Atk. 123; Ves. 120; MiddhUon v. MeS" 

Siafdey v. Wise, 1 Cox, 432. <«iger,5 Ves. 140; LordP<{ifg' 

(«) Stebbing v. WaUcey, 2 las v. Chalmer, 2 Ves. J. 5C6. 

o2 
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vested interests, which will, on their death in 
the lifetime of j4,, devolve to their personal 
representatives ; unless the bequest be expressly 
confined to children living at the time Cz) of 
the decease of the tenant for life, or to the 
respective times, of the decease of tenants, for; 
life, of particular funds (a). If, however, a, be- 
quest be made to the children of -4, after the 
death of £, who is living at the testator s death, 
all persons who shall answer the description of 
legatees, between the period of the testator^s 
death and the death of B, will be entitled, not- 
withstanding they may die before the tenant . 

^*^ for life (b). And where a bequest is made to . 

be bom.'' the children of ^, bom or to be bom, the gift 
is immediate to those children living at the 
testator's death, and to those who may be bora 
during the life of j4, though die time of division 
is postponed till the decease of -4,. because all 
the objects of the testator's bounty cannot be 
ascertained before that time ; therefore, all A.'s 



(«) Dawson v. Hanoesj Ambl. 
376; Spencer v. Bullock^ s 
Yes. 6go ; Reeves v. Brymer^ 
4 Yes. 698 ; Brotontf V. Groom" 
bridge^ 4 Madd. 495. 

(a) Gaskell v. Harmany 6 
V«i. 169. 

(6) Sheppard v. Ingram^ 
AmU. 448 ; Hatch v. Haick, 



1 Eden, Rep. 342 ; EUison v. 
Airey, 1 Bro. C. C. 386, 542 ;, 
S. C. 1 Yes. S. Ill ; Leakey, 
Robinson^ 2 Meriv. 382 ; Crene 
v. OdeU^ 1 Ball. & B. 483 ; 
Brofome v. Groombridge^ 4 
Madd. 495; Aifton v. Affion^ 
1 Cox, 327. 
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Cihildren, alive at the time of the testator's 
decease, or born before A/s death, will be 
entitled (c) ; for the bequest is vested in those 
children living at the testator's death, though 
liable to be divested to the extent of such parts 
as, on j4/s death, will belong to her subse- 
quent born children (d). After-born children 
may, from the intention, be included ; as where 
a bequest was to Ay th^ son of jB, (who had not 
any other child at the date of the testator s 
will, or at his decease,) with a limitation over, 
if A. die under twenty-one, to all the other 
children of B. equally (e). Where a bequest is 
given to a class of persons, as the children of ^4, 
payable at a particular and future time (/), or 

■ 

(c) Defflies v. Goldsmidty i fMre ▼. Severn^ i Bro. C. C. 

Meriv. 417. 581 ; Ht^hes ▼• Hughes^ 3 

{d) Sheppard v. Ingram^ Bro. C. C. 353 ; S. C. 434 ; 

Ambl. 448 ; Exell v. Wallace^ Prescot v. Long^ 9 Ves. J. 690 ; 

Ves. 119. Hoste v. Pratt, 3 Ves. 796, 

(tf) Haughton v. ffarrisorif 733; Barringtpn y. Tridram, 

Q Atk. 329 ; Bateman v. Roachj 6 Ves. 345 ; Whkhread r. &. 

9 Mod. 104. John J 10 Ves. 159; Sansbury 

(/) fViUfs Case, 6 Co, y. Read, \2 Yet. J5i HaUflti 

i6f b.; Congreve v. Con- v. Wihock, 16 Vqs. i69; 

greve, 1 Bro. C. C 599 ; IValker v. Shorep 15 Ves. 199 ; 

Bartlett v. HaHister, Ambl. Dfjfflies y. GoUmtd$, 1 Mefiy. 

334; Rxell v. WaUace, 9 Ves. 419 ; Browne yj Qroomkridge^ 

iifl Anehruot y. Partington, 4Madd« 495; Crone y. OdM^ 

a Bro. C. C.401 ; Sin^ony. 1 Ball. & B. 449:. & P- 3 

Singleton, i Cox, 68; Ayton Dow. Pari. Cases, 6i ; SimVAV. 

V. Aifioii, 1 Cox, 327 ; GiV- Streathfield^ % Mem, J360.. . 

o3 
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Oil the happening of one of several events, or 
at the arrival of one of several periods^ all per- 
sons answering the description at the testator's 
death, and who shall answer the description 
before the happening of the event, or arrival of 
the time, on or at which, the division is to take 
place, and then in esse^ will be entitled^ to the 
exclusion of posthumous children^ and those 
who die before the period of division (/*). A 
bequest to the children of Ay payable, as to 
sons, at twenty-one, and as to daughters, at 
th^t age or on marriage ; on the attainment of 
twenty-one by a son, or on marriage by a 
^au^hter, the children in esse at the happening 
of the first of these events, and then answering 
the description, will be alone entitled. Here 
the period of vesting and time of division is 
considered blended, and to be one and the 
same ; or as the same idea is otherwise ex- 
pressed, the time of payment is of the substance 
of the gift. In Hoste v. Prattj 3 Ves. 733, 
which is a very strong case, there was a direc- 
tion, as to tiie interest of money given to 
trustees, to apply the same in the maintenance 
and education of all and every the children of 
il, by his present wife, until they shall severally 
and respectively attain their several and respec- 
tive ages of sixteen years ; and as and when 

(/) Samhury v. Read, 12 Ves. 75; Bee caies (/) last 
P«ge- 
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the fliaid children shall severally and respectively 
attain thek said ages of sixteen years, in trust 
to ;p9y the residue of his estate and effects, with 
^bfi interest that might accumulate, equally to 
.^pd amoqg all the said children of ji^ by Im 
ipre^ent wife, when and as they severally aad 
respectively shall attain their ages of sixteen 
ye^s ; and it was held that those children only 
¥iho were living when the eldest attained Axr 
teen; were entitled, and posthumous cfaildrai 
were feKcluded: the fund was, in this cade, 
conaidored by the testator tp be entim at a 
particular time, at whixih period, the division 
mrafi to take place (g). And where there was Ik 
jdevise of an estate, in trust /or sale, after limir 
tatioas in strict settlement:, with a direotioii 
that ^tbe |>roduce should be distributed afQongM; 
•the three sons and daughter of Jl, or tb^^i^ 
unvors or su^viivor of them ; it was said,* tbtiS^ 
latter words will not generally prevettt tfef^ 
vesting at Jibe deoik of the tetrtatpr ; kut tneM 
the gift is at the time of distrifoufion, ^Md iJtM 
fiersoflis i^a am aAirde M that period, 4kre idofM 
entitled (k). But suoh general <!:oi)stn#citi6ti itHAf 

(g) MiUs V. NorrUi 5 Ves, Horsepool v. Wattotif 3 Vet, 

338* 3^3 ; see, tioyirever, HM^^ 

(*) HqgMon v. WhUgreatey toorM v. HolSngswrth, ^/^ 

1 Jac. & W. 151 ; Bartl^i v. 6 Ves. 538; Ehoin r. Ekdm, 

Jiallister, Ambl. 344; Br^ 8 Ves, 547; 13768.335. 
^ave V. Winder, 2 Ves. J, 634 ; 

o 4 
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be varied from the context and intention of the 

• 

parties ; as where a testator contemplates the 
fund to be entire, and means it to accumulate, 
and shows an intention to let in all the childfen 
of certain persons (i). As, also, where a dispo- 
sition was of a residue ^^ to the children of 

* 

L. J.y share and share alike, with a limitajdon 
over on fisiilure of L. J/s issue /' it was held, 
all the children L. J. should ever have would be 
entitled equally, and that the share of the 
children would be vested, subject to be divested 
in part, at least, by the birth of subsequent 
born children of L. J., so as to let in such 
subsequent bom children equally with those 
previously born {k). Where a devise of real 
estate was on trust to sell, and the trast of the 
money arising from the sale was, after the life 
estates of ^. and B, (husband and wife,) to divide 
the same amongst all and every the issue, child 
or children, of -4. by B, and their representa^ 
tives, equally, share and share alike; it was 
held, that the children of A. and £, living at 
the testator^s death, were entitled ; and in the 
event of the death of any of them, their issue, 



(t) Mills V. NorriSf 5 Ves. (k) Sktppard ¥• Ingram^ 

338. Ambl. 448 ; cited in ThdluMSon 

V. IVoodJfbrdf 4 Ves. 287. 
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as representatives, should be entitled to the 
share of the child so dying (/). 

Under a bequest to children, bastards, or sucJh ^^JJ^ 
children as are bom out of wedlock or befbrfe ^^^^ 
marriage (m), are not included ; even though a tes- 
tator, being a married man, have not any other 
children. If such a bequest be made by a bache- 
lor, who cannot have any children, contemplated 
such by law, then, to give effect to a bequest by 
him to children, natural children are allowed to 
take, as a class of persons, and as having ac- 
quired the character of the testator's children by 
reputation (n). As a natural child acquires his 
reputation only from birth (o), no general pros- 
pective provision can be made for illegitimate 
children unborn (p) ; but a provision for such 
a child, though unborn, may be made by an 
adequate designation, e. g. a bequest to the 
child that A^ (who is unmarried,) is enseint 



(/) Horsepool v. Watson^ 3 Lord Woodhoudie v. Dalryii' 

Ves. 384. pie, 2 Meriv. 419. 

(«•) Hart V. Durand, 1 (0) 1 Inst. 2, b. ; MrtAam y, 

Anatr. 6841 Cartxoright v. DuieqfDeoonskire, 1 P. W. 

Vawdi^, 5 Ves. 530; Godfrey 530. 

Y.Davisy 6 Ves. 43. (^) Arnold v. Presion, 18 

(n) Beachcroft v. Beach" Ves. 288 ; Wilkinson v. Adam, 

crafi, 1 Mad. 430 ; Wilkinson 1 Ves. & B. 422. 
V. Adam, 1 Ves. & B. 4^3; 
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urith (q). A deposit with executors for the 
benefit of the testator's reputed children^ has 
been considered a good gift to th^n (r). And 
legatees, described by name, will take, tbongh 
the description of them may be erroneous ; aa a 
bequest to A^ By and C^ the legitimate childi^ 
of D» of E9 &c. while, in fact, the mpe 
/children were illegitimate (s) : utile per inuHk 
j^i&n vitiatur^ and certtim est quod certtm reddi 
potest^ are the maxiniis governing case^ of this 
description. Under a bequest to duldren, 
grandchildren and other more remote issue 
are excluded ; unless it be the appareat iptei^ 
tion of the testator, disclosed by his wiUi, to 
provide for the children of a deceased child. 
But such construction can ari^e only from QJiear 
intention, or necessary implication; as where 
there are no other children than grandchil- 
dren (*), or where the term children is further 
explained by a limitation over in default of 



(g) Evans v. Massey, 8 Price, 
22 ; Gordon v. Gordon ^ 1 
Meriv. 144 ; Wilkinson v. 
Adam, 1 Ves. k B. 446 ; Earl 
V. Wilson, 17 Ves. 528; River* s 
Case, 1 Atk. 410 ; Lord Wood- 
hotisUe V. Dalrympk, 2 Meriv. 

419- 

(r) Poxvell V. Cleaver, 2 Bro. 

C. C.510, 516. 



(s) Standen v. Standen, 2 
Ves. J. 589. 

(0 Gale V. Bennett, Ambl. 
681; Crooke V. Bookering, a 
Vera. 106; Royle v. Hamilton, 
4 Ves. 437 ; Reeves v. Brymer, 
4 Veg. 694 ; Godfrey t. Dams, 
6 Ves. 43; Raddigky.BtusUey, 
10 Ves. 195, 2pi. 
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issue (w). A bequest to younger children, «Fow^« 
will yest in those persons who shall an*- ^^ 
pwer the description at the testatoi^p death, 
or at such other period as is pointed out for the 
ascertainment of the objects and division of the 
fimd; and children, bom after the time of 
division, will be excluded (x). If the bequest, 
vhere no time is fixed for payment or division, 
b^d been to -4/s younger children, bom and to 
be born, then children answering the descrip*- 
tion at the death of the testator, and also 
posthumous children, would have been in- 
cluded (y) ; and therefore, under such a general 
bequest, a younger child at the testator's 
death, who afterwards becomes the eldest, will 
be entitled to his share as a younger child (z). 
If, however, the bequest be to the younger 
children of Ay payable when the eldest attains 
twenty-one, a younger son, becoming an eldest 
son before the time of division, would be 
excluded, because, at the period of division, 
be does not answer the description of a 



(li) JVyth V. Blackman^ \ 2 Ves. 206. 

Vet. J. 196; S. C. Ambl. S55* (y) HorsUy v. ChaUonery s 

cited 3 Ves. 358. Ves. S. 84; DeffUes v. GoU- 

(x) Gravers v. RoyZtf, 1 Atk. * smidi, 1 Meriv. 419. 

SOq; Horsley v. Clialloner, a (z) Coleman v. Seymour^ 

Ves. S. 84 ; Loder v. Loder, 2 cited ArabL 349 ; S. C. 1 Ves. 

Ves. 532 ; Teynham v. Wehb, 210. 
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younger child (a). Where there was a bequest 
to younger children, with a residuary bequest 
to the eldest son, and a provision that if any of 
the testator's younger children should die under 
twenty-one, their respective legacies should be 
divided between all the survivors ; it was held, 
on the death of a younger child, the eldest 
should have his share of such deceased child's 
portion or legacy with the other children (b). 
It is to be observed, that a daughter, though 
the eldest child, shall take under a bequest to 
younger children, where a son runs away with 
the property, because the eldest child is, in 
contemplation of law, that person who takes 
the family estate (c); therefore, a youngest 
child, being a son, and taking the family 
estate (d), will be excluded under a bequest to 
younger children, though, in truth, he be the 
youngest child (e) : provided the bequest pro- 
ceeds from a parent, or a person in loco parentis, 
for a younger child is never considered as an 



(a) Hall V. Hetver, Arabl. (c) Northei/ v. Strange, l 

ao4; Botdes v. Boioles, lo P. W. 342; Beale v. Beale, 

Ves. 177. 1 P. W. 244 ; Builer v. Dun- 

(jb) Lady Lincoln v. Pelham^ combe^ 1 P. W, 451. 
10 Ves. 166 ; B(miles v. Bawles, {d) Pier^on v. Garnet, 3 Bro. 

ib. 177; Hieron v. Ley, Ambl. C. C. 37. 
569; Hill V.Smith, 1 Swanst. (e) Northey v. Strange, 1 

195. P. W. 342. 
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eldest child, except between a parent, or a per- 
^n. in loco parentis, and children (/). 

Even though the eldest son does not take 
the family estate, yet, if he be excluded by 
answering the description, he cannot claim un- 
dej.a bequest to younger children (^), even 
though he were not the eldest until the time of 
division (h). An only child, however, though 
the eldest, . may take under a bequest " to the 
youngest child of -4, .born or to be born within 
fiy.e.years, or other specified period (i),*' if born 
within the limited time. But under a bequest 
to each and every of my daughters, a younger 
^nd posthumous son, though unprovided for, 
cannot take (k). Under a bequest to all " my "^>«««^ 

, ^ *^ tert or 

daughters, or daughters children, as shall be thew-chi 
living. at A.'s death,'^ "or ' was construed^'and,'^ 
^d all the testator's daughters, and children 
of living and deceased daughters, living at the 
decease of -4, were held entitled (J) : and where 
a bequest was to two brothers and a sister,, 
or their children, a similar construction was 



(/) Hall V. Hewer, Ambl. cited i P. W. 244, n. 1. con- 

204, tra. 

(g) Bowles V. Bowles, 10 ^^^ Matckwick v. Cox, 3 Ves. 

Ves 177. 6„. 

(A) Ibid. 

(i) Emery v. JLngland, 3 (^) Richardson v. Spravg, 1 

Ves. 232; Duke r. Doidge, P-^* 434> "•2. 
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niade'(m), and it was held, that all alisweiing^ 
the description at the testatoi^s dealif, should 
be entitled. Where a bequest wais to the sole 
me of J. S, or of her children, for ever ; J. S. 
was held entitled to a life interest only, with 
i^mainder of the principal to J. S/s children (n); 
but it is apprehended this case has been over- 
rtiied by the cases before cited (o). 

Under a bequest to grandchildren, those 
j^rsons who answer that description at fhe 
testator's death, or other time of division, will 
alicme be entitled, unless the testator have not 
aiiy children of that description at bis decease ; 
when, under a similar bequest, the construction 
will, to answer the intention of the testator, be' 
extended to those grandchildren to be bom (jp). 
Where a bequest was of a residue to the grand- 
children of A. (q), and all and every child and 
children of B, the testator^s daughter, which she 
liow has, or may hereafter have by her present 
or future husband, to be paid to thera as soon 
as they shall be able to receive and discharge 
the same ; each grandchild of Aj living at the 

(m) Brdwn v. HiggSy 4 Ves. (p) Houghton v. Harrison^ 

708 ; S. C. 5 Ves. 495 ; Long- 2 Atk. 329 ; Heath v. Heathy 

more v. Broom, 7 Ves. 125. ib. 122, ir. 2. 

(n) Netmnan v. InglehaU, 1 (y) Exell v. Wallace^ 2 Va*. 

Cox, 341. ilg. 

(0) SuprOf n. (m). 
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testlator's decease, and each child of By Chen 
boAi) or afterwards coming in esse, was held 
to be entitled to a vested interest, to be varied 
as to the amount^ and payable at a Aiture 
period: but where a bequest was of a residue 
to grandchildren^ by name, arid a subsequent 
a^ropriation by a codicil of 1,000/., to secure 
a» annuity to A. for life, then to form part of 
the residue again, those grandchildren only 
who were born at the date of the will, as re- 
published by the codicil, and alive at the 
tcstattrt**s death, were held entitled (r) ; and the 
abstracting of the 1,000/. from the residue, 
being for a particular purpose, was held not to 
be subject to a different construction. And' 
where a residue was given to six grandchildren, 
thfe name of one being repeated, and the name 
of one omitted, yet it was held they were all 
entitled equally (s) : and a similar construction 
would have been made, if the bequest had been 
to my four grandchildren, when the testator 
Imd, at the date of his will, five grandchildren ; 
all would have been entitled (t). Under the 

(r) Hill V. Chapman, 3 (0 ^^cott v. Fenhoulet, 1 Cox, 

Brown, 390; S. C. 1 Ves. J. 74; Stebbingy. Walkey yi Cox. 

416. 351 ; Gatiiey v. Hibbert, 19 

(/) Garth v. Merick, 1 Bro. Ves. 125. 
€• C. 30 ; Gatoey v. Hibbert, 
19 Ves. 135. 
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description of a grandchild, a great-grandchUd 

may take, if clearly, or by inference, intended 

to take (i^) : but a person acquiring such title 

by marriage, has been held not to be included, 

under the description of grandchildren (.r). 

'*Fintmd Under a bequest to cousins, first and 

cottftw.'* second cousins, once removed, will take ; and 

therefore, a great niece has been held entitled 

under such a . bequest ; the court holding the 

intention to be, to give legacies to relations not 

^'Desoem^ more remote than second cousins (y). And 

praenta-' whcre a bcqucst was ^^to the descendants or 

j^^ representatives of each of my first cousins, 

^^**^'' deceased, equally with my first cousins alive ;' 

it was held, that first cousins, who were living 

at the testator's death, and the descendants of 

such of the testator's first cousins as died before 

him, as were the next of kin to deceased 

first cousins, and living at the time of the 

testator's decease, were entitled (2:). 

*< Famiiy:* The term " family," in a will, usually means 

children ; as where a bequest was amongst the 

families of A. and Bj it was held to be a 

bequest among their children (a) : but under 

(11) Hussey v. Dillon, Ambl. (z) Price v. Gorsuchy a Cox, 

603; 2 Eden, 194. 187. 

(jt) Ibid, (a) Barnes v. Patchy 8 V«. 

(y) May V. Mazef, a Bro. 60^; vidfy howevcTy Raxnlingtyr. 

C. C. 125. Jennings, 13 Ves. 46. 
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particular circuotistances, and from the context^ 
^^ fkmily^^ may be extended to, and be construed 
to mean a husband ; ni where a direction was ta 
pay a legacy, as a trustee should consider most 
beneficial to the legatee and her family, pay-* 
ment to the husban,d was supported (6). The 
term " family'' may, also, from the context, be 
confined to next of kin (c). Under a bequest *'^^«j»«« 
to descendants, issue will be included, however 
remote (d)« Under a bequest to j4. for life, « Hftr,.»< 
and afterwards to her children, with a further, 
limitation at the death of A^ without leaving a 
child, to the testator s heir or heirs at law ; A* 
was cme of his three daughters, who were co-^ 
heirs -and next of kin to the testator at the time 
oik^B death; it was held, that persons answering 
the description at that time were entitled, and. 
therefiure the three daughters took vested inte- 
rests, payable on the stated event ; sed dubi- 
tatur, whether the term "heirs,'* relating to 
personalty, meant next of kin or iiot (e). Again, 
under a bequest of a residue to the right heirs, 
on the part of my mother, it was held, those 

(A) M'Leroth v. Bacon, 5 C. C. 35 ; S. P. ib. 230 ; fVat- 
Ve«. 167. Ur V. StraUon, 3 Bro. C. C. 

(c) Coleman v. Coleman, 9 367. 

^"'319- (tf) HolUmay v. Holhmay, 5 

W, Crosby V, Clarke, Ambl. y^ ^q« 

399 ; Tierson v. Qamet, 2 Bro. 
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persons M^ho answered the description at the 
death of the testator were entitled, notwith- 
standing one of those who answered the de- 
scription, took an annuity under the same will 
for her hfe (/). Where a bequest was, after 
the death of persons in esse, having life estates, 
without leaving issue male, or any descendants 
of issue male, living at the time of their respec- 
tive deaths, in trust for such persons as should 
then be the legal representatives of the testator ; 
it was held, that those who were the next of 
kin, at the time of distribution, were entitled (g). 
A bequest to the heirs of A^ has been construed 
to be a gift to the children of j4, living at his 
death (h) ; and though one of the children of 
A. died in the lifetime of the testator, leaving 
issue, yet it was held, an only surviving child, 
at the death of the testator, was entitled (i). 
And where a bequest was to A. and her heirs, 
(say children), the word heirs, so explained, 
has been construed to mean children (k) : but 

(/) Danvers v. Clarendon, 4 Ves. 766 ; Doe d. Siewart 

1 Vera. 35; Jones v. Beale, V.Sheffield, 13 East, 533; v»/tf 

2 Vera. 381 ; Forsier v. Sierra, 17 Ves. 347. 

4 Ves. 769. (f) Lovedai/ v. Hopkinsy 

. (g) Long V. Blackall, 3 Ves. AmbL274; Thomas v. Benmt, 

490; Reeves v, Bremer, 4 Ves. 9 P. W, 342, 

692. {k) Craxvford v. TroUer, 4 

(/i) Beaulieu v. Qardigan, Mad. 361. 
Ambl. 533 ; Forster v. Sierra, 
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where a testator made A. heir to his estate 
generally, or of his real and personal estate^ 
blendinrg the two properties together, the person 
answering the description of heir to the real 
estate, will be absolutely entitled to the real , 
and personal estate (I) ; but if the real estate 
had been given to his heirs, and the personal 
estate had, by a separate clause, been alsd 
given to " his heir,^' it is apprehended the per- 
sonaky would have belonged to the next of 
kin of the testator (m). Where a bequest was 
to Aj and failing him by deeease before me, to 
his heirs ; A, died in testator's lifetime, and it 
was held, A /s next of kin at the testator's death 
were entitled (n). Where a bequest was of a 
residue of personal estate to " next kin or heir- 
«t4aw, whom I appoint my executor, after my 
debts and funeral expenses are paid;*' being 
decreed void for uncertainty, was held distri- 
bntable according to the statute of Distribu- 

ti<H18(o), 



(f) Wilson y. Vansittarty Vcs. 489. 

Ambl. 56a ; Jackson v. KeUi/y (n) Vaux v. Henderson, 

a Ves. 385 ; IVi^ihe v. Thurl- cited in Horseman v. Abb$i/, 

Hon^ Ambl. 555 ; HoUmatf v. 1 jac. & Walk. 388 ; HoU&way 

HoUotoai/y 5 Ves. 399 j Gwynne v. Holloxoayy 5 Ves. 399, 

V. Muddocky 14 Ves. 489; (0) Lotvndes v. Stone, i^Yeg, 

Rose y. Rose, \T Ves, ZM* 651. 
{m) Gwynne v. Muddock, 14 

p2 
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Under a bequest to the issue of Aj all A.'s 
descendants, viz. children, grandchildren, &c., 
are included (p); and they take as joint-te- 
nants, and consequently per capita. And issue, 
when they take a bequest by way of substitu- 
tion, will be confined to the issue of persons 
living at the date of the testator^s will, because 
the issue merely claim in substitution of their 
parents^ and no parent of such issue would 
have been entitled unless a legatee, or, in other 
words, unless living at the date of the testator's 
will (q) : but the term issue may be ex{dained 
to be children, and the representatives of de- 
ceased children (r); or issue may, from the 
context, be confined to children (s). And 
where a testator directed the residue of his 
personal estate to be invested in the funds, the 
interest thereof to be paid equally between his 
five sisters for their natural lives ; and in case 
any of his said sisters should die, leaving issue, 
to pay that share of the residue, of which his 
sister so dying was entitled at the time of her 
decease to receive the interest, unto " all and 



( p) Davenport v. Hanhury^ Meriv. 320. 
3Bro. 357; S. C. 3 Ves. 358; (r) Hor$epocl v, JFatsWy 3 

Hockley V. ManAreyy 1 Yes. Ve«. 383; Sibley ▼. Perry, 7 

157 ; Emery v. England, 3 Ves. 522. 
Vcs. 232. (*) Sibley ▼. Perry, 7 Ve». 

(q) Christopher v. Naylor, \ 531. 
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every such child and children of such deceased 
sister, equally between them, share and share 
alike, at their respective ages of twenty-one ;"• 
one of the sisters died in the lifetime of the 
testator, leaving children, and the court held 
the children of such deceased sister were en* . 

titled (0. 

A bequest to legal representatives, is held to "* Legal 

point to such persons as are next or kin to the tkety 
testator (t^), by the stat. 22 & 23 Car. 2, c. 9} and 
29 Can 2, c. 3 ; but a bequest to personal ''Ptnm 
representatives, has been held to entitle the ^^i?* 
executor («r). And where a bequest was to the 
legal representatives, with an appointment oi A. 
executor, who was likewise residuary legatee, 
and one of the next of kin, it was held that the 
next of kin, according to the stat. 22 & 23 Car. 2, 
c. 9> were entitled (y). Where a bequest was 
to children and their representatives, issue were 
held to be entitled (z). A bequest to next of ''Nextoj 
kin^ is confined to those who are entitied under 
the Stat- of Distributions, 22 & 23 Car. 2, c. 9, 



(0 Rheeder v. Otur/i, 3 128. 
BrowD, 241. (y) Jennings y. GaUimorey 

(tf) Jennings v. GaUimore^ 3 Yes. 148; Bridget, Abbott, 

3 Ves. 146 ; Bridge v. Abbott, 3 Bro. C. C. ^134. 
3 Bro. C. C. 234. (x) Horsepool t. Watson, 3 

(x) Evans v. Charles, 1 Anst. Ves. 383. 

p3 
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in the nearest degree only (a), and does not 
include those who claim by representation, nor 
a wife (6) ; and if given to next of kin after a 
life estate, the bequest shall be confined to and 
divided amongst those who answer the cha- 
racter at that time (c) ; otherwise the next of 
kin at the testator's decease will be entitled. 
And where next of kin claim in defiaiult of ap- 
pointment, they must take according to the 
rules of the statute, in the same proportions 
and per stirpes (d). A bequest to relalions 
generally, or to each of the relations of A. and 
jB, was not formerly confined to relations within 
the statute of Distributions, 22 & 23 Car. 2, 
c. 9 (€) ; but later decisions have confined a 
bequest, under similar terms, to those persons 
who would be entitled under that statute, on an 
intestacy (/'), either at the death of the tes- 



(fl) 14 Ves. 385; vide Phil- 
ips y. Garth, 3 Bro. C. C. 68. 

(b) Garrick v. Jones, 14 Ves. 

372, 383. 

(c) Coleheck v. Jonesy 8 Ves. 

38; Miller v. Eatmi, Cowp. 
272 ; Maturn y. Savage, i Sch. 
& Lef. Ill; Hartrington v. 
HarUy CoX| 131, contra. 

(d) Oke V. Heath, 1 Ves, 
141. 

(e) BeaJe v. Jones, 2 Vera. 



^O- 



(y^ Pierson y. Garnet, 2 
Bro. C. C. 22g ; Rayner r. 
Monibray, 3 Bro. C. C. 235; 
Anon. 1 P. W. 327 ; Harding 
V. Ghfn, 1 Atk. 469; Wid- 
more y. Woodrqffe, Ambl. 636; 
Pigotv.Pigot, 1 Ves. 335; fFkit' 
home V. Harris, 2 Ves. 587; 
Green ▼• Hotoard, 1 Bro. C. C. 
31 ; Brandon v. Brandon, 8 
Wils. 14 ; Isaac y. Defirex, 17 
Ves. 373, n. 
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tator (g), or such other period 9s shall be marked 
out (A) for the division of the property or ascer- 
tainment of the objects, and those persons only 
who are alive at the time of distribution will 
be entitled; so that a person answering the 
description, as being one of the next of kin, at 
die testator's death, but dying before the distri- 
bution or division, will not transmit any interest, 
under such a bequest, to his personal represen- 
tatives (i)« And a bequest to such of my 
nearest relations as my executors shall think the 
greatest objects of charity, does not vary the 
rule (Ar), so far as the objects are ascertainable ; 
for they must be confined within the rule before 
laid down, viz. those pointed out by the statute 
of Distributions; though a selection may be 
made amongst such relations (I). Nor does the 
description of such relations, as being the 
*' poorest*' of my relations, vary the rule (m) ; 
liiough such a description will exclude those 



(g) Masters v. Hooper, 4 (A) Edge v. Salisbury, Ambl. 

Bro. C. C. 210; HoUovoay v. 70; Goodinge v. Goodingt, 1 

HoUaway, sYes.Z99- Ves. 23:1. 

(A) Greeny^ H^ard, i Bro. ^ ^ Whiictmb, 8 Me- 

Jl Atk. 468; Jones v. Cole' 

beckx 8 Ves. 38. (w) Isaac v. Dejirez^ AmbL 

if) Mahon v. Samge, 1 595. 
Sch. 6c Lef.iii. 

p4 
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relations who are in competent circumstances (»).i 
But if a discretionary power be given to the. 
executors or trustees, as a bequest to such poor 
or needy or other relations, as my executors or 
trustees shall think fit; such authority will 
render the case an exception to the general 
rule (o) : if, however, the power, or rather aur 
thority,.be not exercised ; or if a similar autho- 
rity be given to the Court of Chancery (p), the 
general rule is again brought into operation (q). 
It is observable, that though the objects are 
to be ascertained by means of the statute^ yet, 
notwithstanding that statute, the objects shall 
take per capita, and not according to . the 
statute (r). Where a bequest was of a residue 
to the testator^s relations, in the proportions in 
which he had given them the other part of his 
fortune, it was held to be a description of the 
legatees who. had taken the personalty under 
the will, excluding a devisee, and relations by 



(n) Brunsden y. WoolridgCf 
Ambl. 507 ; Isaac v. Defirez^ 
1 7 Ves. 373, n. ; Mahon v. Sa- 
vage^ 1 Sch.&Lef. 111. 

(0) Supph Y, LatosoHf Avabh 
739 ; Mohan v. Savage, 1 Sch. 
& Lef. Ill; Harding v. Gli/n, 
I Atk. 469; Cofwys V. Cole- 
man, 9 Ves. 324; Pope v. 
WhUcomb, 3 Meriv. 689. 



(j9) Gotoer y. Maimoarhig, 
3 Ves. J. no. 

(q) Ibid. 

(r) Thomas v. Hole, Cas. T. 
Talb. 351 ; Green y. HoMurd, 
1 Bro. C. C. 31 ; Brandon r* 
Brandon, 3 Wilson, 14 ; Phil' 
lips y. Garth, 3 Bro. C. C. 64; 
lb. 334; Smith y. Can^bdtt 
19 Ves. 400. 
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roarxiagey some of whom were legatees of the'^ 
personalty (s); and a wife cannot claim, under 
such a bequest, as a relation (t). But a bequest ^ 
to each of my relations, by blood or marriage, 
will be confined to those relations who are 
entitled under the statute of Distributions, and 
the husbands or wives of those who are so 
entitled (w). And where a testator gave the 
residue of his personal estate amongst relations^- 
mentioned in his will; and by a codicil, the 
testator, after mentioning that he had omitted 
two of his relations, gave them legacies ; these^ 
last mentioned relations will • be entitled both- 
to their legacies, and also to their share of the- 
residue as next of kin, under the description 
of relations mentioned in the testator^s will (oc) ; 
though a bequest of the residue to legatees 
before mentioned, may be restricted by con- 
struction (y). And where a bequest was to 
my nearest relations of the name of A^ it was 
held one of the testator^s nearest relations at 
the decease of the testator,' who had changed 
her name by marriage, was not excluded, be- 

(«) Maitland ▼. Adair, 3 Ves. 589. 

Ves. 231. (4p) Sherery, Bishop, 4 Bro. 

(0 Davit V. Bailey, 1 Ves. C. C. 58. 

84; Worsley v. Johnston, 3 (y) Hentooodv. Overend, 1 

Alk. 758. Meriv. 113. 

(«) Devisme v. Mellish, 5 
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cause the name was held to be confined to the 
stock (z). Under a bequest to n^y nearest 
surviving relations (a\ in my native country Ire- 
land, it was held that brothers and sisters were 
entitled, to the exclusion of nephews and nieces; 
but the bequest was held not to be confined to 
those living, in Ireland at the testator s decease, 
and sisters of the testator, living in America, 
were held entitled. Again, where a bequest 
was, in certain events, to the testator^s religion, 
and the nearest relations, heirs of such nearest 
relation, for ever ; the testator left a half sister, 
and the nephews and nieces of a half sister, his 
nearest relations ; it was held, the half sister 
alone was entitled (6) : and those who are next 
of kin, at the time pointed out for distribution, 
will be entitled (c), in exclusion of the next of 
kin of the testator at the time of his death (d). 
It may be observed, that where a testator 
charged a real estate with a sum of money, and 
directed it to be paid to the persons who should 



(x) Pigot V. Pigot, 1 Ves. {h) Smith v. Campbell, 19 

335- Ves. 400. 

(«) Turnery Turner, iBto ^^^ j^^^ ^ ^^j^^ ^ 3^^ 

C. C. 325 iPhUhpsy. Garth, ^ ^ ^^^ . p^^^ ^ ^^^^^ 

3 Bro. C. C. 64 ; Garrtdc v. ^ ^^^ ^ ^ 
Jones, 14 Ves. 372 ; Coop. 

375 ; Worsley v. Johnston, 3 (^ Jo^^^ ^- ^oH^y 8 Ves. 



Atk. 758. 38/ 



be entitled to the residue of his personal estate, 
and gave his personal estate (after the discharge 
of his debt3, &c.) to his relations ; it was held, 
the relations were entitled to the sum so raised, 
exempt from debts (e). 

Under a bequest to " servants,^^ will be in- |^;, 
eluded in and out-door servants, but not stew- 
ards of courts and other temporary servants (/), 
nor servants hired by the job. Under a bequest 
to the three servants who shall be Uving with 
me at my deaths though the testatrix had four 
living with her at that time, they shall be all 
entitled, otherwise the gift would be void for 
uncertainty (g). 

A bequest to unmarried daughters applies to *\Unmar 
those daughters who have never been married, ter$r^ 
and who answer the description at the testator's 
death (ft). Where a bequest was to the eldest " Eidat 
son, to be begotten, a son born after the testa- '^^' 
tor's death was held entitled (i). Where a 
bequest was to the first son of -4. of real and 
personal estate, and to his heirs and assigns for 



(e) Kiilet v. Ford, i Cox 36; Gatioe^ v. Hilbert, 19 Ves. 

Rep. 442. 135. 

(y) Totvnsendv. Windham, /j\ lui i i c/ j 

xr ^ ^f T> ('0 Mabcrlu v. Strode, 3 

2 Vera. 546 ; Chilcot v. Brom- v^l ' , ^ 

1 TT ves. 454. 
ley, 12 Yes. 114. 

(g) Skech V. Thonngton, 2 (0 A'^»^& v. Ne^iUe, 2 



Ves. J. 564 ; S. P. 2 Bro. C. C. ^«'""- 43i. 
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ever, the heir-at-law of A. will be entitled to 
the personal estate and accumulations {k). And 
an eldest legitimate child will be entitled under 
a bequest (after the gift of several annuities) to 
the eldest child of B, though JB. had several 
hatural children older than his lawful chil- 
dren (/). So a bequest to the second daughter 
called A J will vest in a person answering the 
description, though a third child (tn). Where 
a bequest was to the youngest or seventh child, 
the youngest child, though the eighth, the 
seventh having died shortly after his birth, was 
held to be entitled (w). So where a bequest 
was to C, the second son of JB* ; JB/s second 
son was named -4, yet A. was held to be en- 
titled (o), J3. not having any son called C. ; 
utUe per inutile non vitiatur. So a bequest to 
the youngest child of A^ within six years ; A. 
had one child only within that time, and a child 
subsequently born, yet it was held the child 
bom within the time, though an only child, 
wa3 entitled (p). And where a bequest was to 

{k) Battock V. Stories, 2 Ves. landj 3 Bro. C. C. 148 ; S. C. 

524- 3 Cox, 358. 

(/) Godfrei^ v. Davis, G Ves. (0) Stockdale v. Busby, 19 

48- Veg. 381; S. C. Coop. 229. 

(m) Lane v. Goudge, g Ves. ^^^ Ornery v. England, 2 

^^S' Ves. 232. 

(n) JVest V. Primate of Ire- 
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my nephew Ay the son of B. ; the testator had 
not any brother by the name of J3, but he had 
two nephews of the name of A^ the sons of two 
other brothers of the testator, and parol evidence 
was admitted to prove who was intended (q). 
Where a bequest was of 60 /., interest of part of ]^*^^ 
a certain sum secured on mortgage, to A . for life, grmd»im 
residue of interest to JB* for life ; and in case of 
the death of J3, to his eldest or only son ; and 
for want of such issue male, to the eldest oi^ 
only daughter of B. ; and for want of such issue 
female, to sink into the residue of the testator's 
personal estate. After the death of -4, the tesh 
tator proceeded: "I give the principal and 
interest to J3. if living, but if dead, to the eldest 
or only issue male of B, who shall be then 
living ;' B. died, leaving two sons, C. and D. 
and one daughter ; C, died, leaving JE, his son : 
and it was held that E. was entitled to the 
surplus interest; but A. being still alive, no 
decree was made as to the principal (r). 
A bequest may be made to a married woman, " Fem 
but it vests in her husband by his marital ^^'^^ 
rights; and payment to the legatee herself, 
during the life of her husband, cannot be sup- 



(9) Careless v. Careless f 1 (r) Duke of Manchester ?. 
Merir. 384. Bonham, 3 Ves. 64. 
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ported (s) : but if tlie legacy is not reduced in 
possession, or virtually transferred, or otherwise 
equitably acted on by the husband, the same 
will, on the husband^s death in the lifetime of 
his wife, belong to her as a chose en action (t) : 
and it may be observed, that a husband cannot 
assign his wife^s reversionary interest in personal 
property, because he cannot reduce it into pos* 
session (u). A legacy may be given to a mar- 
ried woman for her separate use, viz. by declar- 
ing that her receipt shall be a good discharge (x), 
or that the same bequest shall be for her 
separate use (t/), or for her hvelihood (z) ; or if 
it be directed that a legacy shall be at her 
disposal, with liberty to do therewith what she 
should think fit, it will enure to her separate 
use (a) ; and the rule is the same though no 



(#) Palmer \. Trccor^ i Vem. 
361 ; Amherst v. Selhy^ 1 1 Vin. 

377» pl- 8. 

(0 Fart V. Forty C. T. Talb. 
171 ; Amherst v. Selhy^ 11 Vin. 
377, pi. 8 ; MHford ▼. Mit- 
Jbrdy 9 Ves. 87; Wildman v. 
fVildmanj lb. 176; Hornshyy. 
Lee, a Mad. Rep. 16: Ih of he- 
row V. Hood, a Com. 725 ; 
Bates V. Dandy, 2 Atk. 207 ; 
Garford v. Bradley, 2 Ves. J. 
676; Macauley v. Phillips, 4 
Ves. 1 8 ; Blunt v. Bertlatidy 5 



Ves. 515 ; Moody v. Maitkcios, 
7 Ves. 183; Johnston v. John- 
stoHj 1 Jac. & Walk. 475. 

(tf) Hornsby y. Lee, fi Mad. 
20. 

(j) Lee V. Prideaux, 3 Bro. 
C. C. 384. 

{y) Bennet ▼. Datis, 2 P. 
W. 316; Rolfe V. Budder, 
Bunb. 187. 

(jb) Darley v. Darley, 3 Atk. 

399- 
(a) Kirk v. PauHn, 7 Vin. 

95, pl. 43. 



CH.il] OV t£OATJ$£S. 3^ 

trustees are appointed for this purpose^ siiiQQ 
her husband will be a trustee for her (b)i 
Ornaments of the person, given to a married 
woman, on her marriage, by a stranger, so 
trinkets given by a husband to his wife, are to. 
be considered as her personal and separata 
estate, and as distinguished from parapher- 
nalia (c). A bequest of bonds to a married 
woman, to be delivered to her whenever she 
shall demand or require them, is a bequest to 
her separate use (d). So a bequest to the use. 
of it wife, independent of her husband, creat69 
a separate estate (e) : and a direction to pay a 
legacy into her hands, and that her receipt 
shall be a sufficient discharge (/), likewise 
creates a separate estate : but where there wa3 
a bequest to ^, a feme covert, to her separate 
dse and benefit, with a residuary bequest to 
her own use and benefit, the residuary bequest 
was not held to be for her separate use (gX 
And where a man was convicted of felony, and 
pardoned on a voluntary transportation, a per- 
sonal estate, which was afterwards bequeathed 

(b) Rolfs V. Budder, Barn. (e) Wagitaffv, Smithy 9 Ves. 
187. 520. 

(c) Graham \, Londonderry y (/) Brotvne v. Like, 14 Ves, 
3 Atk. 393. 302. 

(jd) Dixon v, Olmius, 2 Cox, (g) Willis v. Sayers, 4 Mad. 
414. 409- 
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to his wife, was decreed to belong to her as a 
feme sole (h). An estate given to a woman for 
her separate estate, renders a feme covert, fm 
the purpose of disposing, receiving, &c. of such 
separate estate, free from the disabilities atr 
taching to her married state (t). Where, how- 
ever, a bequest was of a residue to jI, a married 
woman, for life, and at A.' 8 death the principal 
to be divided amongst A/s children, with a 
direction or declaration that the husband of A. 
should not have any part whatever, but that 
the same legacy should be entirely for the 
poor children, the bequest was not considered 
a separate estate in A. for her life, but a mere 
declaration that after A/s death her husband 
should not receive any benefit from the be- 
quest (k). A husband, though entitled to the 
benefit of a legacy bequeathed to his wife, is 
also liable for her conversion of a legacy, of 
which she may be tenant for life only, even 
though the wife may live separate from her 
husband, and he provide her alimony (/). The 
doctrine deducible from Macauley v. Phillips^ 
4 Ves. 19 (jri)y is, that personal property of femes 

(A) Nexvsom v. Bofvoyer^ 3 P. J. 1 67. 
W. 37. (/) Paget V. Read, 1 Vera. 

{i) Hearle v. Greenbank, 3 143. 
Alk. 709. (w) S. P. Johnston v. Johf-. ' 

{&) Broivn v. Clurk, 3 Ves. ston^ 1 Jac. k Walk. 475. * 
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covert vest absolutely, at law, in their husbands ; 
and they may compel payment of such interests 
as are legal, or recoverable at law, by using the 
name of their wives i But legacies which are 
recoverable only in equity, vest not without the 
consent of the executor or trustee, or a court 
of equity; in which latter case, the court usually 
compels a settlement, to which the wife is 
privately examined, under the direction of the 
court ; or her consent is sufficient, if a settle- 
ment is proposed by the husband, and approved 
by the court. Notwithstanding the husband 
has a complete title, at law, to bequests made 
in favour of his wife (n) ; yet equity will not 
alldw a husband, unless he be a purchaser of 
his wife's personal estate by settlement, to pos- 
sess himself of all his wife's property, if she be 
only lately of age, even though she particularly 
desire it may be delivered to him (o) ; espe- 
cially if there be an agreement for a settlement 
previous to the marriage, which is incomplete (p). 
And though a bequest to the separate use of a 
wife, vests in her absolutely, yet her assignment 
or transfer of such separate estate in favour 
of her husband, would, under circumstances of 

(») Beresford v. Hohson, i S. 579; Anon, 2 Ves. S. 67a.- 
Mad. 373. (p) Tomk^m v. Ladhreke^ 

(©) Ex parte Higham, 2 \t§. 2 Vei. S. 595. 

Q ' 
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fraud OF coocealment, be set aside in a court 
of equity (q). Equity sometimes decrees a 
settlement^ even of a wife's separate estate, for 
her benefit (r). The court of equity will not 
allow a feme covert to consent to the disposal of 
her property to her husband, before the quan- 
tum of it is ascertained (s) ; nor would the court 
of equity allow of such disposition where the 
amount was uncertain, even where the wife 
appeared and consented to the transfer to her 
husband (t) ; and a feme covert cannot, with- 
out her consent taken in court, pass her rever- 
sionary interest in personal estate (u). 

Equity, however, does not usually interfere, 
unless the parties come under the cognizance of 
that court. It may be observed, an action at 
law does not lie against an executor by the 
husband for his wife's legacy (a?), because the 
executor has the legal estate in all the testa- 
tor's property ; besides, if such an action might 
be maintained, the equity of the wife would often 
be of no avail, since the court of equity would 

{q) Milnes v. Busk, a Ves. Ca». T. Talb. 43. 

J. 496. (u) Woodlands t. Cromcher, 

(r) Griffith V. Hood^ 2 Ves. 13 Ves. 174; Homsby ▼. Lee, 

S. 453. 2 Mad. 20. 

(s) Edmunds v. Toxo?isend, i (x) Garford v. Bradley^ 3 

Anstr. 93. Ves. J. 673 ; Blwit v. Best- 

(f) Sperling ▼. Rochforty 8 land, 5 Ves. 515; Deeh r, 

Ves. 180; Pen v. Peacock, Strufi, 5 Term Rep. 690. 
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have no power to interfere. For if a husband can 
obtain his wife's legacy without the aid of the 
court of equity (y\ he will become legally and 
absolutely entitled, and equity will not deprive 
him of his legal right. Equity requires all 
coming before its tribunal to do equitably {z\ 
and compels a husband to make a provision for 
the wife out of bequests given to her ; though, 
it is said, equity will not take away the husband's 
rights, so long as he is willing to live with her, 
and maintain her; if the husband leaves his 
wife, equity will impound the money, and direct 
the interest to be paid to the wife till her 
husband return, and maintain her (a) : and the 
court has, under the peculiar circumstances 
of the case (6), and mal-treatment by the 
husband, ordered a legacy, given to a wife, to 
be retained for her separate use for her life, 
with remainder to the husband for his life, 
then to the children, if any, and if none, then 
to the survivor of husband and wife. Bequests 



(y) Adams v. Pierce, 3 P. 
W. 12; Broxun y. Eltouy 3 P. 
W. fl04, n. 1 . ; Dosiwell v. Earie, 
g Ves. 473 ; Thorntuood v. 
Vniversity College, 1 Ve*. 
540; Indedon v. Nartkcote, 
3iAtk.430; Macauley y. Phii^ 
Upt, 4 Vei. 19; Johnston v. 
Johnston, 1 Jac. & W. 475* 



(2) Sleech v. ThoringtOH, 2 
Ves. J. 562 ; Bond v. Sim- 
monsy 3 Atk, 19; JVfight r. 
St, Albans, 1 1 Ves. 32 ; Ma» 
cauley v. PhilUpsy 4. Vdk 20». 

(a) Jacobson v. Willmmsr 1 
P. W. 383, and a. 

(6) Nichols V. DisMverSf » 
Vern. 671. 

Q 2 
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to a wife may, however, even in equity, be 
paid over to the husband without the wife^s 
consent, before bill filed (c). And where the 
husband and wife were living abroad, in Prussia, 
(the custom of which country is, for the husband 
to acquire the property of his wife, and where, 
on his death, she, by surviving her husband, 
would be entitled to half of his personal pro- 
perty,) the money was directed to be paid to 

• 

the husband (d). Where a legacy is given to a 
feme covert abroad, which does not, by the 
laws of the foreign state, belong to the husband, 
a commission will be issued to examine the wife 
as to her consent, that the money should be 
paid to her husband (e). Where money was 
bequeathed to be laid out in land, for the bene- 
fit of a feme covert, with reversion to her in 
fee (/), the Chief Baron of the Exchequer 
ordered a commission to be awarded to- examine 
her, separate from her husband, touching the 
money, whether she would have it laid out in 
land, or receive it in money ; and though the 
certificate was, that she chose to have the 
money paid to her husband, yet payment was 

(c) Macauley v. Phillips, 4 Ves. 323. 
Ves. 20. (/) ^inford v. Bowden^ 1 

((/)i A nstr. 63, cited French Ve«. J. 512; S. C. Binfbrd 

V. Campbell, 3 Ve«. 323. v. B<mden^ 2 Ves. J. 38; 

(e) CnwpbeU v. French, 3 Hough y, ByUtfy 2 Cox, 157. 
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not ordered without an affidavit from the 
husband and wife, that there was not any 
settlement. Assignees under the bankrupt or 
insolvent laws, claiming in equity, property 
belonging to the husband in right of his wife, 
are subject to the same equity to which the 
husband was liable, and must, therefore, make 
a settlement on the wife (g) ; but a distinction 
has been taken (h\ and it has been said, that 
assignees at law are liable to such equity of the 
wife, but that an assignee for valuable consi- 
deration is not subject to any such equity (i) ; 
but this distinction seems over-ruled, especially 
if there be not any provision for the wife (Ar). 
TRiis equity is personal to the wife, and ceases 
on her death, unless the same is completed by 
contract, or a decree in equity {I). The pro- 
portion to which a feme covert shall, under 
these circumstances, be entitled, is discretionary 
in the court (m). It has, however, been 



(g) Brotone r. Clarke^ 3 
Ves. i68; Carr v. Taylor ^ 10 
Ves. 574. 

^h). Bostile V. Blander f 3 
Ves. J. 510; Blount v. Best' 
landy 5 ib. 515 ; Lamb v. 

MilneSf s^^^' 5^7* 

(1) Franco r. Franco, 5 Ves. 

5^5- 

(k) Macauley v. PkiUipSf 4 



Ves. 19 ; Wright v. St, Albans, 
11 Ves. 22.; Beresfbrd v. Hob' 
son, 1 Mad. 373. 

(/) Murry v. LordElibank, 
13 Ves. 7; Loyd v. Williams, 
1 Mad. 480. 

(tTi) Beresford v. Hobson, i 
Mad. .373, and cases there 
cited. 

Q 3 
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repeatedly decided, that she shall not take the 
« Wife:' whole, even for life (n). A bequest to " my 
. wife/' refers to that person who was the testa- 
tor's wife at the date of his will, and not to an 
after-taken wife, who may survive the testator ; 
if the will were, however, republished after such 
second marriage, such republication would se- 
cure the benefit, under the will, to a future 
« To sup- wife (0). A bequest to a person wh6 is acting 
{^.f' under a false and injurious character, is void, if 
the misrepresentation be the fraud of the legatee ; 
as where A. married B, A. being then married 
to another woman, a bequest by JB. to A9 
as her husband, was not supported (p). 
" Debtor *" "^ bequcst to a debtor is not, without a clear 
intention, a release of the debt, further than it 
is a release to the extent of the benefit to accroe 
from the legacy (q) : and even if there be an 
express release, it will be good only as a release 
against an executor, and not against credi- 
tors (r) ; and if good, it will extend to such 



(n) Beresford v. Hobson, 1 Abbots 4 Ves. 80s. 

Mad. 373 ; and cases there (q) WUmot y. Woodhmuey 4 

cited. Bro. C. C. 230 ; Sibthorp r. 

(p) Waring y. fVardy 5 Ves. Moxom, 3 Atk. 581 ; Elliot v. 

676. Davenport, 1 P. W. 86, n. a ; 

(p) Jenning v. Gallimore, 3 Jeffs y. IVoody a P. W. 13a. 

Ves. J. 146; Bridge y. Abbot, (r) Sibthorp v. Moxom, 3 

3 Bro, C. C. 224; Kennel v. Atk. 580. 
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debts ooly as were due at the date of the 
will (s). Even where a bequest is made to one 
of two debtors, who dies in the lifetime of the 
te^^ator, there will be a lapse, and the surviving 
debtor, and the executor of the deceased debtor, . 
will be liable to pay the debts due to the 
executor or administrator of the testator (t) : 
and it has been held, that giving a debtor a 
legacy, primS, facie discloses an intention not 
to release the debt, even though the debtor is 
made executor (w). 

Legatees may be described by reference ; as "^ Legateei 
q. bequest of the residue to legatees before-men- 2!a>* 
tioned, in the -proportions to which they are 
entitled under my will (x) : or a bequest to sucii 
of my residuary legatees as shall be living at the 
respective deaths of ^4, J5, and C, (who were an- 
nuitants under the will for their respective Hvm), . 
in the ,last case, those only will be entitled who 
shall be living at the decease of the annuitant of 
each fund (y) : and a general bequest of this 



(s) Smallman v. Goold^n^ l (jp) Nannock v. Norton, 7 

Cox, 239. V«8. 391 ; S. P. 10 Vef. 370; 

(f) Ixon V. BuUery a Price, Bonner v. Bonner, 13 Ves. 

34 ; Sibthorp v. Moxom, 3 Atk. 379 ; Henwood v. Overend, 1 

581. Meriv. 23; Parker v. Lea^ 3 

(m) Carey v. Goodwyn, 3 Ves. &B. .11 3. 

Bro. C. C. 110 ; Berry v. {y) Gaskell v. Harman, 6 

Usher ^ 11 Ves. 90. V^s. 169. 

Q 4 
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description may, by construction, be restricted 
either to particular legatees, or to legatees by will 
Uncer- only, excluding those taking by codicil. Lastly, 
educrip- it may be observed, that if the legatees are not 
jof«?;' sufficiently designated, or if the name is omit- 
ted {z)y and the difficulty is such as cannot be 
obviated by parole evidence, the legacy will 
fail, from the uncertainty in the description of 
the legatee. Thus, a bequest to ^l, or B^ will 
be void for uncertainty ; but if the bequest had 
been to A. or JB, whichever C. should choose, 
the bequest would have been rendered effectual, 
if C. named either of the same legatees (a). 
But a bequest to A^ and the person with whom 
she shall first intermarry, (if before she attains 
the age of twenty-one, by and with the consent 
of B. and C,) for and during their joint lives, 
with limitations over, is in fact a gift for 
life to a legatee, to be afterwards ascertained, 
and may be perfectly good on a subsequent 
marriage, in conformity with the condition (6). 
Orand- So a legacy to the first grandson of A^ born in 
the life of Aj will be good, for it is a certain 
description of the legatee ; and he must take, if 



(«) Hunt V. //off, 3 Ves. Vei. lag. 

311 ; Battel/ v. Attomey-Gene' (*) Slackpole v. Beaumont, 3 

ral, a Atk. 239. Ves. 97. 

(fl) Longtnore r. Broom, 7 



I. 
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at all, within the period of limitations pre^- 
scribed against perpetuities, viz. during a life 
in being {c). Though a legatee must be cer- 
tainly described to be entitled (d), yet this 
doctrine must be understood according to the 
maxim of, certum est quod certum reddi potest i 
therefore, if there be a mistake (e), or any ^'Mutake 
ambiguity, such mistake or ambiguity may be ^1%." 
explained by external or parole evidence {f) : 
the omission of a Christian name has been sup-^ 
plied by parole evidence (g) ; and even where 
both the Christian and surname were mistaken^ 
a legacy has, on the intention of the testator, 
ascertained by extrinsic evidence, been sup- 
ported (h). And where there was a bequest to the 
charity school in ^. ; in which place there were 
two charity schools, one a free school, and the 
other a charity school, supported by voluntary 
contribution, to whiqh latter the testator was 
a donor, and expressed his concern in the 
same ; it was held, the bequest was made in 

(c) Blandford v. ThackereU, (g) Price y. Page, 4 Ves. 
fl Ves. J. 243. 680 ; Thomas v. Thomas, 6 

(d) Delmare v. Rebello, 3 Term Rep. 671 ; SmUh v. Co- 
Bro. C. C. 446. ^^y^ g Ves. 43. 

(e) Thomas y. Thomas, 6 ^^^ Beaumont v. Fell, a^P. 
Term Rep. 671. w. 142 ; Bade v. Bade, 5 Mad. 



(y*) See Parole Evidence ; 
Stockdale ▼. Bushhy^ 2 Coop. 
229. 
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fil¥Oiir of the latter charity, it being commonly 
eiUed by the name of the charity scho<d (t). 
And again, where a bequest was to all hosfHtals, 
the legacy was confined to all hospitals in par- 
ticular places (/c). And where a supposed 
legatee was described by a wrong name, refer- 
ence was ordered to be made to a Master in 
Chaiicery, to ascertain whether that person was 
intended; and if so, the legacy was ordered 
to be paid to the intended legatee, though 
described by a false name (/)• And where a 
bequest was of a legacy to John and Benedict, 
sons of /. S. ; and J. S. had two sons, James 
and Benedict, but had not any son of the name 
of John, it was held that James should take (m). 
Again, JV. W. by will devised his lands to his 
wife for life, and after her decease, he gave the 
same lands to his wife^s niece, and he proceeded 
thus, " Item, I give the use of 500/. stock 
for and during her life, but after her decease, 
I give the 500/. among the brothers and sisters 
of my said wife ;" it was held " her'' referred 
to the wife, and not to the niece ; and the wife 



(i) Attorney ''General v. Hud- W. 425. 

souj 1 P. W. 675. {m) Dorset v. Svoect^ Ambl. 

(*) Masters v. Masters^ 1 175; 2 Bro. C. C. 86; 1 Ves. 

P. W. 425. J. 414; ThofMs y. Thomas, 6 

{I) Bald'winy.Harpur ^A^mhX, Term Rep. 671; 2 Eq. Ab. 

374; Masters y. Masters, 1 P. 415, pi. 5. 
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was held to be entitled to the 500/. stock for 
her life (n). So where a bequest was of the 
interest of a sum to A^ till her daughter B. 
attained twenty-four, then, the testator adde^, 
" I give and bequeath the principal, and tiie 
interest then due, to her said mother A. f A^ bj 
her answer in Chancery, said, she believed the 
legacy was intended for jB, and it was decreed m 
JB/s favour (o). Again, a testator, understanding 
he had two grandchildren in A^ gave each «f 
them 500/.; by a codicil, he revoked theae 
bequests, they being, as he stated in his codid!, 
both dead ; the identity being proved, and the 
legatees being alive, it was held that they were 
both entitled ( p) : however, a legatee was, primA 
facie, presumed to be dead after absence, and 
no intelligence of such person, for a period of 
sixteen years, &c. {q). Again, where a legacy 
was referred to, as hereafter given, of 20,000/. 
to A^ then a gift to A. of 30,000/., and reference 
subsequently to the gift as 20,000/., it was 
held to be a mistake, and A. was declared to 
be entitled to 20,000/. only (r). But a 



(«) CastUdon v. Turner^ 3 Ves. 33a. 

Atk. 256. {f) 3 Brown^ 509, and notes. 

(0) Clarke v. Norris, 3 Ves. (r) Phillips v, Chamberlctine^ 

363. 4 Ves. 57. 

{p) Campbell v. French^ 3 
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** Crm- name omitted cannot be supplied (s). In case 
of inconsistency, mistake, or interlineation, the 
rule is, if, on a general view of the will, the 
general intent, or a particular object can be 
collected, and there are expressions in the will 
in some degree militating against such intention 
or object, they must be rejected ; such expres- 
sions cannot, however, be rejected, unless in a 
case of clear mistake ; and if two parts of a will 
are irreconcileable, the latter must prevail {t) 
The court will not, however, consider an im- 
probability a mistake ; to be a mistake, there 
must be a plain inconsistency ; indeed, a mis- 
take cannot be corrected, or an omission 
supplied, unless it is perfectly clear, by fair 
inference from the whole will, that there is 
such a mistake or omission (u). And it has 
been said, that the court cannot correct mis- 
takes, where it does not appear what would 
certainly have been the disposition of the 
testatrix, had she disposed of her property 
conformably to her power (x). 

(5) Castledon v. Turner, 3 (u) Mellish v. Mellish, 4 Ves. 
Atk. 258 ; Hunt v. Hort, 3 50. 

Bro. C. C. 31 3. (x) Smith v. Maitland, 1 Ves. 

(i) Sims V. Doughtyf 5 Ves. 363. 

«47- 
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CHAP. ni. 

Joint or several Interest of Legatees. 

The interest of legatees is either joint or 
several; that is, as between themselves, they 
are either joint-tenants, or tenants in com- 
mon. The peculiar quality of a joint-te- 
nancy is this, that on the death of any of the 
joint-tenants, the interest of such deceased 
tenant survives to his companion in the te- 
nancy (a). The joint interest may, however, 
be severed, and converted into a tenancy in 
common ; and a severance is created by engag- 
ing such a legacy in partnership as a merchant, 
unless there is an express provision to the con- 
trary (b) : and a severance may be implied by 
the general mode of dealing with particular 
parts of the legacy, manifesting ,an intention to 
divide the whole (c) ; but still the other legatees, 
who shall not have severed the tenancy, will 
hold jointly, and subject to the same conse- 
:iuence of survivorship. A tenancy in common 

(a) Bagxoell v. Dri/, i P. W. Yes. 596. 

X). (c) Crook V. De VandeZy ll 

{b) Jackson v. Jackson, 9 Ves. 333 ; Co. Litt. 1 82 a. 
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is, where the same thing is given to two per- 
sons, with an intention expressed or implied 
by the testator, that they shall have separate 
and distinct interests, for the purpose of trans- 
mission to representative3 ; though, as between 
themselves, they hold in nearly the same mode 
as joint- tenants. 

On the death! of any tenant in common, 
in the lifetime of the testator,* his share 
will lapse, and again become part of the tes- 
tator^s general personal estate (e) ; and even 
though the residue be bequeathed in common, 
the next of kin^will be entitled to such lapsed 
share. It may be remarked, that the principal 
of a fund may be given in joint-tenancy, 
though partial or life interests are previously 
given, in the same fund, to persons in com- 
mon {f). If the same thing be given by the 
same will, or by a will and codicil, without 
any express revocation, to different persons, it 
is said they shall both take the bequest as 
joint-tenants {g) ; however, according to n. 144 
to 112 a. of Co. Litt. such legatees shall be 



{e) Bagtvell v. Drt/, i P. W (/) SmHk v. Streatfield, 1 

700 ; Ackerman v. Burr&voSy Meriv. 358. 
3 Ves. & Beam. 54 ; notwith- (g) Prest. Shep. T. 451 ; Fane 
standing Cook v. Befrish^ 1 v. Ja/w?, 1 Vern.3a;.8irinb. 35, 
Vern. 4*25. 1025 ; Purse v. Snaplin^ i 

Atk. 417, contra. 
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either joint-tenants or tenants in common^ ac- 
cording to the mode in which ihey take under 
the will. A difficulty frequently occurs, in 
ascertaining whether a bequest be joint oar 
several ; and here it may be observed, that all 
bequests are joint, unless a clear intention of 
the testator be shown to create in the objects 
of his boimty an interest, which shall be trana- 
missiy:e to their represensatives ; in which cases^ 
bequests shall be construed bequests in com- 
mon ; and the courts, at this day, lean strongly 
in favour of the latter construction (^). There- 
fore, notwithstanding a dictum to the contrary (»), 
a bequest to two or more persons, simply, or 
for life, or a longer period, vests in them a joint 
interest (A), whether given to them as legatees 
or as executors (/) ; and such construction is not 
to be altered, without a plain and obvious 



(h) Hawes v. Hatoesy i Ves. 
S. 14; S. C. 3 Atk. 524; 
Campbell v. Ccmpbdl, 4 Bro. 
C.C. 17. 

(f) Perkins v. BayntutHy 1 
Bro.C. C. 118. 

(k) Shore v. BUlinghyy 1 
Vera. 482; Whitmore v. 2Ve- 
lawny, 6 Ves. 129. 

(/) Campbell v. Campbell^ 4 
Bro. C. C. 17; Blinkhom v. 
Feast, 2 Ves. S. 30; Bagwell 



V. Dry, 1 P. W, 700 ; Jackson 
V. Jackson^ 9 Ves. 597 ; Bas' 
tard V. Stukeley, 1 Vem. 482 ; 
Crag V. Willes, 2 P. W. 529; 
Willing r. Baine^ 3 P. W, II4; 
Page V. Pagey 2 P. W. 488 ; 
Tretner v. Retfey 2. Bro. C. C. 
219; Siuart v. Brucey 3 Ves. 
633; Morley v. Bird, 3 Ves. 
629; Whitmore v. Trdavm^y 
6 Ves. 134. 
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intention, manifested in the testator^s will (m^; 
and such persons necessarily take in eqval prpr 
portions, and if the bequest fails ^^ tooae ^f 
die legatees, yet those who are capable /shaj} 
take the entirety (?i). And where a bequqsto^ 
l^ven to persons of a particular class ; as rto* jt^f 
children of Bj or the grandchildren of C^-pr 
the children of JB, and grandchildren of C^^-^ 
each case the legatees will take as joint-tenf^^ 
per capita, or in equal shares (o). The jnil^ 41^ 
not altered by reason of the bequest being o£ -a 
residue (jp); and notwithstanding a directiof^ 
that the shares shall be equally divided, yet, i( 
the intention disclosed by the wills clearly 
appears to be that the testator contemplated >a 
joint interest, his intention will be carried, into 
effect (9). A bequest may, as to some legatee^ 
be joint, and to other legatees several ; as whece 
a bequest was of the interest of a sum to tha 



(«) Crooke v. De Vandes, 9 P. W. 385 ; Phillips v. <Sar$b, 

Ves. 204. 3 Bro. C. C. 68. 

(m) Humphrey v. Taylor ^ 2 {p) Webster v. Webster^ a 

Ves. 648; S. C. Ambl. 138; P. W. ^i[.']\Baluzuer'9. Jahn- 

Dorset v. Stveet^ Ambl. 175 ; ston, 3 Bro. C. C. 4S7 ; Cr^olk 

Delmare v. Rebello, 1 Ves. J. v. De Vandes^ 9 Ves." 9^\ 

415; Pung V. Clay, a Bro. C. S. C. 11 Ves. 330. * ^ 

C.'iSy; Buffary. Bradford^ 2 (q) Armstrong t, Elgridgi, 

Atk. 281. 3 Bro. C. C. 216; Scott r. 

(o) Builer v. Stratton, 3 Bro. Bargeman, 2 P. W. 68, 
C. C. 368 ; Blacker v. Webb, 2 



children of A. and B, deceased, fer life, ioqutitty 
between tbi^m, and at their decease the prin* 
'cipial to be divided between the grandchildren 
of i4. and B.; A. died leaving grandchi}dMti|^ * 
bttt no children, and it was held the v childrefi 
'of B. were entitled to the whole interest, and 
that tbe grandchildren were not entitled till the 
death of all B/s children ; therefofts^ • Bl's chil- 
dren were beneficially, at least, considered 
joint-tenants (r). It is observable, that in a 
tenancy in common, with a direction for the 
survivorship of the share of each such tenant 
under twenty-one, or before marriage, if one 
die before twenty-one, or before marriage, his 
ihare will survive (s); but on the death of a 
second child, his or her original share only will 
be subject to survivorship, and the part which 
be received as a survivor, or his accrued ehare, 
will hot again survive : but accruing shares shall 
survive, without an express stipulation, if the 
fund be an aggregate fund, and the will clearly 
contemplates the death of all the legatees before 



(r) Dorset v. Surety Atnbl. C. C. 574 ; Perkins v. MicU^ 
175; Malcolm v. MoHkeu, 3 thmaUe, i P. W. 375 ; Vmnder^ 



BrSb C. C* .$9 ; Armdrong v. wuM t. B^i^,.9 Ves. J. 595; 

tUriigt, 3 Bro. C. C. 315 ; WiUmg v. Bain. 3 PsW. 114.; 

CrpfAf T. De Vandui 9 Ves. Pain t. Bemoni. 3 Atfc. 90f% 

S06. Mikom V. Avi>iry, f V«. 

(0 fir parte Weet^ i Bro. 465. 

R 
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^^. interest shall ve$t in the persons tp be, 
b|efiefited in the ulterior limitations (0*. Where 
th^ire .was a residuary bequest (after paymeat of 
4j$htSt &c.) on trust to invest the principal^, and 
applj the interest to and among the testator^^ 
nef^l^^rs and nieces, (sons and daughtera of 
bis brother and sisters, J, B, and C,) equ^lj 
l^ween them, share and share alike^ fox , their 
lives; with a direction, that the share, of e^cb 
nephew and niece, on his or her death, sliou}4, 
go and be paid to and among his aad her' 
children equally ; and if any nephew or niece 
should die without leaving any child or children,, 
his or her share so dying, to go to the survi^^ojp. 
or survivor of them, in manner aforesaid; j^ 
was held 9 that the survivors took only ^l vhf^ 
QSitate in the surviving shares, which would \der 
volve^ on their deaths, to their children ; but tlwt 
on the death of the survivor without issue, there 
would be an intestacy for his original and ^- 
chied shares (u). A bequest to two or nE>fB' 
persons, as tenants in common, by, expi^eii^ 
words, or to them equally, with benefit of sui?. 
vivor^ship (a:) ; or to them, with a deeJre tJtet^ 

"X^ mrieetge V. CMrcMl, («) Mikm "fJMtry^ ^.^^ 

3rl(r8. C.-C. 485; Pain v. 4C8.' . ..^-^ . v cA. j) 

Bmunuy 3 Atk. 7% ; Perkins'v, -{x) Hatces v. Hatoa^ 1 ^JP^ 

Mtckhtkaoaiit, 1 P. W. 575, & H^ S. C,^ Atk. 524^;., ,,\ 

a. ly ctifttra. ''"■* tr> 
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the same may be equally divided (y)i aiid 
i^otwithstanding the division is not to be made 
lihtil a future period ; as \^here a bequest was 
t6 two, to be equally divided when they shodld 
arrive at the age of twenty-one years, with in- 
terest from the testator^s death (z) : or after the 
death of the tenant for life ; as where there was 

• 

eth authority to bankers to pay the interest of a 
smn to A . for life, and after her death to pay 
rae same to JB, C, and D, and the survivors 
or sufvivor of them, during their natural lives, 
and to permit them, and the survivors or sur- 
vivoi^, to receive and take the same in equal 
shares and proportions (u u); or a general be- 
quest oir residue to six persons by namie, to each 
a i^ixth part (xx) ; or a bequest to and amongst 
^, JB, and C. (yy); or to them, share and share 
afeKe (itz) ; or between them, A. and B. (a) ; 



(^ Armstrong v.Eldridge, 3 
%9»^C.ai6; Peaiy.Ckaf* 
iigyi^ ; . yes. 542 ; Storm v. 
HunUeyy 1 Ves. 166; Thick- 

Hpffldfn Vi £mh, 1 Yerxu 64; 
Prince v, Heylin^ 1 Atk. 4^2 ; 
(hnen v. (hoen^ i Atk. 494; 
R^dek v^^VaUier, 3 Atk. 470. 
(z) JoUffe V. East, 3 Bro. CI 

(tttt) RisskU^r.'tongf^'Vtft. 
554. 



(xx) Page V. Page, a P. W; 
48^ ; Ryd^r v, Swe^^ Amblr 

175- .^ 

{yy) Campbell v. Campbell, /l 
Bro. G. C 1 7 ; Rider y.Wa^e'r, 
2 P. W. 331 ; Adternuifi^ -ir-. 
Burrows, 3 Veg. &l Beam. 54* 

{zz) Martin v. Wikon^ 3 Bro. 
C. C 324; ife^e ir. //iS^ Bi^r., 

1883, , . . , ;;^,;; 

Mcriv. 70. 
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or to them in equal shares and proportions (b) % 
or to several, and the survivors or survivor of 
them equally (c) ; will, in each case, vest in the 
legatees, as tenants in common. A similar con* 
struction was made (c{), where a bequest was to 
A. for life, and after her decease to her child or 
children ; but in case A. should die and leave 
no child, the testator directed his executors to 
pay the principal to jB. and C, share and share 
alike, or to the survivor of them : it is observ- 
able, that in this case both JB. and C. died in 
the lifetime of A. (e). A similar constractioQ 
was made (/), where a bequest was (after a 
life estate) of the principal of the fund, to be 
divided equally between A^ jB, and C, to them 
and their heirs, or the survivor of them, in the 
order they are now mentioned. A bequest to 
A. and B. respectively (g) ; or to A. and B. 
jointly and between them (A) ; or to several, to 
be distributed among them in joint aqd equal 
proportions (/) ; will, in either case, create ^a 

i ' ■ I J 

ii) Jones V. Randally i Jac. (g) Heath v. Heathy 2 Atk. 

& W. lOO. 121. "^\ 

. (c) Doughty Y. Bull, 2 P. W. ( h) Parkins v. Baynl^, i 

330. Bro. C. C. n8 ; Joliffe v. East, 

((f) Perrt/ v. Wood, 3 Ves. 3 Bro. C. C, 25 ; MjorU^ ▼. 

208. J?W, aVe^feS. ■ 

W Ibid. (*) Etiricke v. Eitrkke, AmiW. 

(f) Smith V. Ptfbusy g Yen. 65*. ' ■ 

566. -> 
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:tj^^^ in eoifioloii. Again^ where a beqheit 
ii^a»vof u term to two, pa3ning-25/. a year olft 
of tthe rente to A, duntig his life^ if the terih 
shmildM^loiig continue, viz. 12/; 10^. by^adh 
^ tkeni'; the latter wotds, showing thie inf^Vitioii 
as>ffcfieitc»tfttor,''Were'heM to crerttfe a t^aan^ 
?iiif«)mmon(fe)* Again, where a^ beqiiejlt/'^iic^ 
«Gif the interest of a dum to A. for life^ ^n$l thfe 
^nincipal was a&erwards ^gtven to thetti^Mbtorlls 
-reniiiiary legatees, who were, in the residtf^i^ 
idattse^ vii&ade tenants in common of such re^ 
tsidue^i they took the bequest sabject to thb 
life of 'Aj in like manner, viz. as tenants ^^ ih 
iot^mmoH (j/). ' Where abequest was to 4, ':S, 
and C^ and the wife of O, equally to be divided 
^ahiotigst then^, share and share alike; though 
vth^^ife of C. was of kin to the testator, yet 
ii wu&held C. aaid his wife took only ohe-third 
dhfi^cimittion (^). A direction to apply tbe 
iioi&etel^'Of isuch lot as shall fall to < each child, 
asiDStfticient to sever the tenancy (n). Oh^k 
bequest to several, in terms creating a te- 
titocy iti common, the addition of the wifjrd^s 
" JgUfYiYpr3 or survivor" does not alter the con- 






[i) Kmu y. Motutef i V^ni. (m) Broker v. WhaUey^ i 
(f) PtHv. Beityon, l Bro. C. <>i) Diidtm y. Hag, 3 Bro. 

C. 589. C.C. 409. A;! 

R 3 
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^^txuction, thes^ words being Added only^ip 
prevent a lapse in the lifetime of the tej^M^.; 
iiyhere the l^atees are t^ , take at bi^ d€!C0at§9 
lyod according to other cases at a di^er^n^tiiiM, 
tf^, ,tbe time of division, &c. (o), and the s^vie 
wQ|)^ft.ar9 coi^trued as '^ other or others^ (j^ 
It WBs £kaid by the Master of the Rolls,. '' yfhemwi^ 
IJbeoje are wor d$ plainly importing a teoancifr i» 
jt^WWiQn, some construction must be put < 491 
afiier inconsistent wordsy that shalU i£ poMJU^, 
jdate to some time or other, and oob s|i^;W 
iiwild defeat or destroy the effeict .oli;rthp 
MTords, importing a tenancy in conunoa ^f)* ^ 
To give effect to all the words of a witt»» fWr 
(viyprship has been confined to the;.{lgd)iiG^ 
twenty-onci in reference to a formei! rck^um^ rin 
the same will, where survivorship wat cqoSb^ 
to that age (r). And where a bequee^t : iwj» 
'af money, to arise from the sale of > real Estate, 
ta persons after the death of j1, who was tenant 
for Ike of the fund, and to the sorvivoiT'te^^ur- 

» • . 1 j -- 1 rl 



(r) Halves v. HtmeSf 3 Atk. 
523; If^amaty. ff^Umaf^ 8 
Yes. 10; Sh^rgodd r.^ fiifoof^ 



(p) P«Ty V. TFootf, 3 Ves. 
906; ilMet. JfiK, Burr. 1883; 

BMufy- Long, 4 V«. 551 ; 13 Vw. 375rJC^^^ f^^i 
^OMiiw^ V. Am», 8 Ves. 5.v«.8id; |XhiM^f.-l».^ 
"• 6 Ves. 300; • "■■ '.''^'■'^'i 



<vivdM of th6m, those oiily were hddf 1;o 'be 
* entitled who 'i^erd <iHTe at jl.V deceasld'MMl, 
tM in the formeif cases, beWig the * J>eridd ' *t 
^whfich the legatees were to receive their leg*- 

dies (i). But where a bequest Wgis givett oi^r,^ 
«4^rtcufl events, to -4, B, and C, 'in equal protioif- 
CionS) dhaire at¥d share alike;" his^ her, ^r th^fr 
^ksttfe, (wr the issue of either of thetn, to take th^V 
^|)iirents share,** with benefit of survivorship t6teLy 

(EWid nephews and niece,"' survivorship wa^c6h^ 
-fined to the death of the testator (/). Whttre t 

bequest was to several, aid tenaiiti^ in confnxMn, 

vi^ith A direction, in case of the death of' any 
^f them in the lifetime of the testator, ^iir 
^the survivor of his, the testator's, father and 
•mother, that his, her, or their share should be 
^^«^ided amdng the survivors (w) ; it was held, 
^limt those legatees who survived the testator, 

ctnd hii9 father and mother, were alone entitled 

^ the whole residue, both the original and ao 
xiumulative shares. And the word *• survivors*' 

has been confined to the death of a mother ; 
^j9i& in a bequest to A. and £, and the survivor, 

£m life, and after the death of A. and B, jmhI 



Xj/- i^ 



(5). Srograw y. Winder ^ 2 ^ if) M^Msjf v.. Sfypwi$^_^ 
t^fl'* 634 ; J2i«i«B V, Long^ Vea. 455. _. A 

greavCy 1 Jac. & W. 151, iia Atk. 78, 
cases there cited. 

R 4 
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tj^,^i]yt:yivor,^,^^, apply tbej^mi^^^the u^erofi 
^ and ^very .th§ child ai^d childnen of .B^^^^lui 
shfidl ox . may he living at ^ heir death, shttve aadb 
sl^e like, ,@ach to receive hia .of*' her shixc<Bt 
t^£f|;y-pn$i ^d if but one should so survmr/ 
then in trust to pay and apply the whol0 ^ 
such surviving child, on his or her attaining 
twenty-one (.r). Under a bequest to persons as 
A class, e. g. to children and grandchildren, 
relations, &c., they shall take per capita,. pither 
413 joint-tenants or as tenants in coMmon, ac- 
cording tp the different limitations, and not: 
per stirpes {y). Thus, where a bequest was to 
.4. and JB, and the children of C, or tlje^ 
defendants of A. and J3, equally, tjhey sbaU 
tfiffi*' per capita, and therefore equally, exactly 
as if each legatee had been named : and where 
the bequest was in trust that executors should 
pay money unto and amongst testators tvfo 
brothers and his sister, or their children, m 
«uch shares and at such times as the execute^ 
shtjuld think proper, all the children living at^. 
th^ testatoi^s death were held entitled, with . 
their parents, per capita : so a bequest to the ' 

^yWHtdku V. Ntnrtk, 3 Ves. 2 P. W. ij83 ; Gutter ,v. Sirat- . ; 

366. ^o», 3 Bro. C. C. 367,^ W[i4 r 

iffy^N^rO^ V. Stfwigej i cases there ciltei^ . / ^<w P 



P. W. 344; Blacker y. Webby .. ^ 



«•■ 



thftfitertator'a death idiaH bte^feiitltJ^ ^'^^ (^f 
liiDiigfai arfeeqaest to tUe family xif iti' M^,^ 
fj[^m//kbe coi^xt^^ be cohfinfed^ to the fie^xt^W 

f^ ■ ■ - I - 

,(unbi:..--'^ : ■• : ■CHAP.1V/ '■'''' ' 

iH!lj^> ,> ■■■:.-., • ■■ ■ ■ • ^ ■= " .-. ^''^ " 

Of^ iPevises and Bequests to Cb^rittes^. { i 

Xn ancient times, during the prevalence, f^o 
sunerstition, and in the dark ages of ignoi;a^c^ 
apd priestcraft, when the confesspr swayed the ; 
minas of his unlettered victims, and graspejj^ - 
their worldly treasures for the pr^ten^edlber . 
neMof their souls, and to procure their pej^ce.T- 
ame entrance to a happy immortality, devise* 
and becjuests in favour of superstitipm^ ,a94,j 
religious uses, were looked on as acts of yirtwe,., 
aria ' ^ encouraged to such an extent, t^jaj^ j . 
the dergy possessed by far the .most v^lua)3lfij t 
property in the kingdom (a). ^Vhep supers^^^ 

(z) Maberle^ v. Strode, .3 v. Campbell, 19 Ves. 400. 
Ves. 450; Brown v. if/ig^5, 5 , {a a) Coleman v. Cqhffum, ^ 
Ves; 495; ljongmot4,r y. Broom, . Ves. 319. -ddi. 

7 ^af. f24; J5ani^5 v. Patch ^^ {a)Aitomey-Gem^ir,Di^y 
8Veg.p04; Lady Lincoln y. iVed/S;2»3. - . ^^^r -^ "^ 
Pelham, 10 Ves. 166; Sfw/M 
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tion began to lose its empire by lAie diSwkok 
of education^ and the minds of the p^^pk 
became better acqnainted with the <doctritie6 

:0f religion^ and with the character ^ o£ ikmr 
tpiritual govetntxcs^ the heirs and relalwm ^f 
the deceased were regarded more than the mfh 
less masses and superstitious prayers of the 
clergy {b). 

Such, however, was the influence of the 
reigning superstition, even so late as the reign 
of George the Second^ and so engrafted in the 
jpaind was this infatuation, that Parliam^itt 
f0und it necessary to interfere, to prevent any 
longer the clog on property, by reason of its 
becoming vested in the Church, or some crther 
manus mortua (c). By the stat. 9 Geow 3, 
c. 56, intituled, " An act to restrain the Ssr 
position of lands, whereby the same becoipe 
unalienable,*' after reciting that *^ gifts: * or 
alienations of lands, tenements or heredita- 
ments in mortmain, were prohibited orit^ 
strained by Magna Charta and divers i)tiier 
wholesome laws, as prejudicial to and agaiiEt 
the common utility; nevertheless, that puWic 
mischief had of late greatly increased^ by maoj 



ij. "T-. 



(b) Moggridge v. TkdckereU, (c) d Black. Com. ^a(tt'; 
7 Ves. 69; 22 & 23 Car. 2, Duke, cb. Uae^tby 68idgi.«id& 
c. 10, Stat, of DistributionB. 1805, P* 302. 



lavgeBdd'iniprovideiit alienations or dispositiona, 
jhiade by languishing or dying persons^ or by 
'Okh^r^personSy tx) uses called charitable iisesy to 
teke place after their deaths, to the disherison 
-of ^theif) lawful heirs ;'' for remedy whereof it 
yms enacted, ^^ That from and after the 94th 
*day iof June, 1736, no manors, lands, tenth 
ments, rents, advowsons, or other hereditar 
ments, corporeal or incorporeal whatsoever ; not 
f«py sum or sums of money, goods, chattels, 
stocks i in the public funds, securities for 
sQicmeyi, or any other personal estate whatso^ 
efrer, to be laid out or disposed of in the 
fiarchase of any lands, tenements or heredi^ 
temenfes, should be given, granted, alieHefd, 
J&mited, released, transferred, assigned or ap** 
painted, or any ways conveyed or settled to or 
upon amy person or persons, bodies politic or 
corporate, or otherwise, for any estate or in- 
temsti whatsoever, or any ways charged or 
HK^umbered by any person or persons what^ 
Boiver^ « in trust or for the benefit of arty 
dbacitable uses whatsoever; unless such ^ft, 
cbaveyance, appointment, or settlement of any 
fueb' lands, tenements or hereditaments, sum 
or sums of money, or personal estate, (other 
l^n stocks in the public funds), be, and be 
made by deed indented, sealed and delivered. 
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in the presence of two or more creditrifr' 'n^ 
Besses, twelve caiendar monrths, at Iktattl hsi^ 
the death of such donor or gMoter (indaidirig 
the days of the execution and* death)^ imd^M 
toroHed in his Majesty's High Court of Cltam^ 
eery within ^x calendar moiiths next aiteridy 
execution thereof^ and unless suc^ stocks^ b# 
tfftosferped ia the public books, usually^ k^ 
for the transfer of stocks, six calendar iqMitil^ 
at least, before the death of such daa^i^x^ 
grantor, (including the days of the traaslw oiifd 
death), and unless the same be madetbitafilde 
efiect in possession, for the charitable useiia^ 
tended, immediately from the making theiettf^ 
and be without any power of reyocataoi^ t^ 
servatioh, trust, condition, limitation,: ckuse) 
or agreement whatsoever, for the benefit df the 
donor or grantor, or of any person or |)erions 
claiming under him/' - n^' 

By the 4th section of the same act it wad 
enacted, ^^ That that act should not extend iiv 
be construed to extend to make void theyrdis^ 
positions of any lands, tenements or ' heradttst 
ments, or of any personal estate to be laidioiit 
in the purchase of any lands, teaemefi*A >«if 
hereditaments, which should be made in any 
other manner or form than by that act di- 
rected, to or in trust fqr either- of tbecr^ii^? 



Universities within that part of Great Britain 
calleci England, or any of the colleges or houdea 
0ff learning within either of the same Unifersi'* 
1aesl or to or in trust for the colleges of Eton; 
Winlc)ieftter or Westminster, or any or either of 
them, for the better support and maintenance 
of the scholars only upon the foundations of 
the said colleges of Eton, Winchester and 
Westminster/' By the 5th section, the twd 
Universities of Cambridge and Oxford were 
restrained from holding more advowsons tha^ 
should be equal to one moiety of the fellows df 
each college, or in case of there not being aay 
follows, then to one moiety of the scholars on 
the foundation of each college ; but this restric*- 
tion h^s been repealed by stat, 45 Geo. 3^ 
otiiftl. 

6 A AM devises of lands, therefore, to a charity, 
with the exceptions before alluded to, arc, by 
the Stat, of 9 Geo. 2, c. 36, void ; as are also 
ati devises or bequests of interests arising from 
^ partaking of the nature of land. And it may 
be observed, that copyhold lands are included 
within the operation of this act (rf). Tbiis^ ra 
bequest to a charity of a term for year^i « 

-il. \- \2 ■ ' • ■ • "•' •••^••" 

(d) AUtjmey - General v. 176; Doe d. H&waan^y. Wa^ 
ftftfimaH, ' 2 Sue. k Walk, iertoriy 3 Bam. & AW; '149. '** 
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leasehold property (e) ; or of money to AiisJe' 
from or be produced by the sale of landt or b^- 
the rentS) profits, or other interest ari^g frdia, 
land (/) ; or a bequest of money to be laid out 
in land {g); or a bequest of money secured by* 
mortgage {h) ; or a bequest of annuities charged 
on land, or rather rent-charges («) ; or a bequest 
of money, with a direction to apply it in paying 
off a mortgage charged on certain chapels (k) ; 
or a bequest of money secured by assessment* 
of poor rates, or county rates (/) ; or turnpike 
tolls (m) ; these partaking of and being consi- 



(e) Shanley v. Bakery 4 Ves, 
735 ; Jnckson v. Hurlock, 2 
Eden, 263; Currie v. P^, 17 
\^;462; Attorney-General y. 
Lord Weymouth y Ambl. 23; 
Attorney-General v. Tomkyns, 
Ambl. 216; Attorney-General 
V. Grates J Ambl, 156; ^Paice 
V. Archbishop of Canter bury, ~ 
17 Ves. 364. 

(/) Attorney - General v. 
Ward, 3 Ves. 330 ; Pickering 
V. Lord Stafford, 3 Ves. 335 ; 
T&mnley v. Bedwell, 6 Ves. 
198 ; Jones V. Williams, Ambl. 
651 ; Leacrqft v. Maynard, 1 
Ves. J. 270; Mogg V. Hodges y 
2 Ves. J. 53 ; Arnold v. Chap- 
man, I Ves. 110; Hone v. 
Medcalf, 1 Bro. C. C. 263; 
Campbell v. Radnor, 1 Bfo. 



C.C.272. , '■ 

ig) Attorney •GenemI, 7. 
Graves, Ambl. 156; Grieves 
V. Cfl*tf, I Ves. J. 551. • 

(A) Attorney - General t» 
Graves, supra 5 Attorney-Qe' 
neral v. Merick, 2 Ves. J. 47 j^ 
Attorney General v. Windi^ 
sea, 3 Bro. C. C. 37^; fFAi^jfj. 
V. £t?aft«, 4 Ves. 22 ; Chapman^ 
V. Broton, 6 Ves. 407 ; i^ftof- 
ney-General v. Caldivell, AtSAl* * 

^35- > ' 

(1) Durour v. Motieux, i , 

Ves. 322. 

(^) Corbyn v. French, 4 Ves. 

431. 

(0 FiV/cA w. Squire, loVefe. 

41.. .. V .,r ■' 
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der^ a« real estate, will, in each caise, be voiol 
by the stat. of Mortmain. So where a devisor 
directed his real and personal estate to be aold^ 
4Uid the money arising from the sale tfaeraof 
to be pwl to Ay and A. bequeathed such monej 
to a, (:harity, and died before the sale of ths 
real estate, the bequest, so far as related to < the 
money to arise from the sale of the real estate, 
waa held to be void by the stat. of Mortmain (w)* 
Eyen a bequest of money to the corporation of 
Que^ Anne's Bounty was formerly held to be 
void, because such money must, by the trust 
of such corporation, be invested in land (o). 
Devises by persons of age, &c. and duly exe- 
cuted, &c. in favour of Queen Anne's Bounty^ 
are now excepted from the operation of 
the statute of Mortmain, by the 43 Geo. 3, 
c. 107, which confirmed the act of 2 & 3 
AnJ^iejC. 11, 8. 4; and personal property may 
ako be given, in the donor's lifetime, to this 
charity, without deed, by the stat. 45 Geo. 3, 
c«h84. And devises by such persons, and so 
executed as aforesaid, to a limited extent, viz. 
five acres, if executed three months before the 



.f 



(ji)^ttornei^'General y* Har^ Bro, C. C. 133 ; Widmore y, 

£^,5 Mad. 321. Woodrqffhj Ambl. 6z6; Mid' 

(o) Widmore v. Carporati^ dleton v. ClUhtroto, 3 Ves. 

of Queen Annes Bmnty^ 1 734* 
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devisor's death ; and bequests to the amount pf 
'500/., if the will be executed as aforesaid ; isaj 
be made for promoting the building or .i;^IiKvr: 
ing of churches and chapels, and of hou^ss fpr 
the residence of ministers, and for prpv^ioig 
churchyards and glebes, by the 43 Geq. 3» 

c. 108. 

» 

A freeman of the city of London may, nof*' 
withstanding the stat. 9 Geo. 3, c. 36, devis^ 
lands, situate within that city, in mortm|unj(f^) : 
and it has been said, that the Bath Inj^rmary 
is entitled, by act of Parliament (g), to take 
lands in mortmain (r) ; but such power^ which 
was given by act of Parliament, was only given 
for the purpose of privileging the infirmary fp 
the extent of acquiring lands without licence, 
and not for the purpose of enabling such^ia- 
firmary to take lands contrary to the statute, pf 
Mortmain (s). As the foregoing act of 9 Geo.S, 
c. 36, was restrictive, and operated only from 
the time of the royal assent, an appointment 
by devise, subsequent to the statute, in con- 
formity to a power given before the paasug 
that act, was supported ; the use arising by Ae 
execution of the power, having reference to the 

(p) Middleton v. Cater, 4 Bro. C. C. 156. 

Bro. C. C. 409. (5) Mo^ V. Hodges, « V«i. 

(y) 19 Geo. 3, c. 23. S.53. 
(r) Markkam v. Hooper , 4 
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<Ie6d' t^iitaining the power (t). It may be 

rratorked, if a' large personal estate be left t6 

tfttstees, for a charitable use, which they can 

iiikecate without the aid of a court of equity, 

tli'et^ is nothing' in the statute of Mortmain tb 

t^strcdh the trustees from laying out th&t bfe- 

cjuest in land(ii). The provisions of the statute (<r) 

do ndt extend to Scotland; therefore a bequest 

ixf a fcharity, to be laid out in heritable securities 

iii^'ficotland, is not within this statute ; and It 

is to be remarked, that mortgages and bonds 

■4tis heritable securities, or real property, lA thiett 

part of the dominions (y). Nor does this act, 

'being local (^), extend to Ireland or to the 

^W^rt ' Indies (a): It is to be remembered 

^cilro, that by the 4th section of the act of 

$1 Ge6. 2,' c. 36, colleges and other establish- ^ 

Jhents for learning are excepted (6) ; but the 

•*fe'xfceptibns are, of bequests to such seminaries 

>»i ; ^ — ■■ ■ •• 

(/) Aitbmey - General v. («) Campbell v. Radnor, i 

• ^Ikiimngy Dick. 414 ; Aitor- Bro. C. C. 371. 

tJto^OAiertf/y. Bradley^ 1 Eden, (a) Attorney - General v, 

.:,|$a. Stewart, 2 Meriv. 143. 

(>«)' Vaughan v. Farrer, 3 (6) Attomey^General v. An* 

""VeB. 188. drews, 3 Ves. 64.1 ; Attorney- 

(jp) 9 G^. 3, c. 36, s. 6. General v. Boner,. 3 Ves. 735, 

^'(y) (Hiphant v. Hendne, 1 729; Attorney^Generalv. Tfrn- 

Bro. C* C. 571 ; Mackintosh v. credy 1 £den,,io ;./rporiiwrf v. 

Toumend, 16 Ves. 337. University Coflfgei,iVeB,\S37* 

s 
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df learning beneficially, and not of bequeste to 
them £Ur trusitees for the benefit of otiken {o). 
And vrh^re a devise was inaile to a coHege* of 
saccii^divig pi^eseittalians for three turhisiy or akera*^ 
fUbtA ftom the then ihcimkbents^ u4th a difed^ 
tion thelt the college i^ould proceed in ftilwe^ 
selectiohs ; the derise for three turas wasf aiqh 
port^d^ but the further vr6t^B were! iK>t eKtended 
t6 give the college & general fiiture nonUMb- 
tion (d): The statute of 9 Geo. 2j €• Sft 
did not restrain bequeits of pei^onal eifiate to 
charitable uses ; therefore all bequteter to sa^ 
uses (e), as distinguished from su{)e]hsti6oii6 
iries(/)i are still good. Hius, wher^ a-tfae- 
quest was of a rel^idue of pbrscMial €b5tate tb 
such chitntable purposes as my executbrs shi^ 
think proper, the bequest would have been 
suppdfted) had not such bequest beeil, under 
the tiircumstances of the case, void for imeer- 
tainty in the fund (g). And where there was 
a bequest of a sum in the funds (h\ and 1^ 
dividends were directed to be applied towattls 



<t) Attorney • Otnerd v. £dw. 6^» c. 14 ; 1 Geo. i» «t. «, 

Mdribyi 1 M^m. 327. c. 50. 

6H^ t* j8ir% (^ Norsokh 49^3 ; CKapman V. Srmn, 6 

^ tiiS, 4 l^ra. C. C. 482. Vei. 410. 

(e) 43 Elfe. t. 4. (h) Morn^'Geilet^ v, W/- 

(/) 23 Hen. 8, c. 10; 1 liamsf 4 Bro.C. C. 537. 



• » ■ 

esftablishing a school, ti^e bequest ws^ si^pported, 
thofigb the trustees were i'e8ti:aiaQd from pur- 
<difwipg or reating. laud. ^ ^fhere a testator 
4irec*«d a ^m to.b^ inves^ted. f^r tl?^? b^pej^t of 
a charity, vntil it could bp j^id oi^tia lapds to 
tbe §»;tiafaction of tb^ trustp^; t^e beq^j^eslt \vas 
^uppor^ed, as the money could never be well ap- 
pKq>riat^in the purchase of l^d fpr the bepefit 
q£ «hQ->i;harity {i)i and because i^ elactip^ was 
giTi^n by, the vill to the trustee^.. So. if, ir ^ 
bec|uest tq a charity, an option i^ givei;^ po the 
We« tQ.purcbase lapd, or invest in th^ fiwi^s, 
as di^nguished from a recompieijdation ,to piir- 
chase land (k)r th* bequest may l^e support^f^ 
}^ )W . inyetttment in the fund (/)• Where, 
however, the bequest is of money,.. with an i^n- 
t^j^ that lao^ shall be bought for qhar^table 
purposes, the bequest will be void ; though, as 
before observed, if it clearly appears that the 
mQuey may, by the trusts of the wiU, be appUed 
ifor tk^ benefit of 1^ charity that has lands 
/^already settled in mortmain, the bequest. will be 



« (i) Ommmett v. OrimmeU, Ptke Rep. ai^i Doe y.fVr^htt 

Dick. 351 ; S. C. AxnbL siio; 3 Barn. & Aid. 710. 

^••c, hoiTflfver, Grieves v. Case, /k ^«- ^^ n^ i utl u 

4 Bm. €. C. 67; «. C. 1 Vet. ^^^^f^^ ^ y^, ^^^:. ^^^^ ^ 

^r* ' Hutton^ 14 Ves. ^y. ' "'\ * 

(k) Kirkiank'v. Hudson^ 7 ' 

■ ' " s 2 ' ^'^ 
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8Upi)orted'(m).' Thus, where money was g^iiai 
tb'trosteeS for rtie benefit of a charitji ttidia 
direetioh thtit the ftind should be inrested-^fl'a 
purchase coilM be found, the o1:^ect %^iigiito 
purchase land, the bequest was declared void^i 
But where a bfeqflest was to erect a^bine^oi^ 
school, and establish a blind asjlum, twit^oA 
diretit^n that lands should not be ptin^fised; 
the bequest was dnppdrted (-0). ' A^bigq^tito 
biiild, or to repair, alter, add to, 6t<i«M]^oVe 
Houses already tmilt on lands in mortedisnj> will 
be ' supported (p) : but a b^est' to 'ttPB^fft 
sbhoot-house, or other charitsible buildia^j ^AQJ^ 
riot be supported merely becaase t^«]Krii^ ti 
fiteaht f^iece of land formerly apptopnated'^d 
ilie same purpose, unless the land'ibO' cttf^ 
jiressly designated as the land on. -whitfhiitite 

(m) Edwardt v. Pike, i (o) Hetifban t. Atkhtott, i 

Ed*n,a67; Baton \. Statkan, Mad. 306. , > '\^\\ 

1, Edea, 5081 Attome^-Geae- (p) .^BoiTMy^Gwem v;'Hwe 

raf v.iVtuA, 3Bro.C.C.58g; and f/afcAwM^^'AmBl.' Til; 

Cor&yn T. .^cHci, 4. Ves. 431 ; Vaughan v. Farrer, am. 

Attvi;ae//-Gtnerol V. Manb}/, 1 \%^; AitorneyGeneTalv.thei- 

fi|,«riT. 337, 345 J fletuhaoiv. ler, 1 Bro. C. C. 444; AHSr.- 

^la^^^ S^rffai. 3/0^ i John- neyGeneral v. Parsons, 8 

.4^y,,JteaB,,3Madd.457. . Ves. 186; Attorney- Genere^j. 

t^'inX Gtipjft y. CqjK, 4 Bro. Mauby, 1 Meriv. 3-^7; <fl- 

C. C^; S> C. 1 Vefl. 548; torney-Generi^^ V. PffoierJ^l 

GrtmnuHy. Grimmett, Am\l[. Ball. & B.'i«.'' "^ "^ „ 

sioj S.C. Dick. 9.51. -■>? ov *.>w^tB 



aieiK)9l 19 to be r erected (9)iifor a hequ^^tp 
if c^ct,"' imports that iandjBf to bft .bwgbti 
liiiless^e will imtQifests m intq^t iboit i^a;^,b^ 
oth^rwi$ie procured (n). So.al)beq[ye3t.-^AH9^ 
ek^iityr for building . generally ^ oa^ ^iwitl^aui 
pcintiogjtQ lands already in moirtmai^f, oii:,.f 
be^|tteat for : purchasing a ichapel»^ 4«e Ijkf^^se 
iitoiidirbecause the general intention^ tcajwot^-ibfe 
carried :iato effect. without purchasing Uf^^(rr)^ 
AncJpftiitable bequest cannot be defes^te^.hj 
the ne^gence or de&tult of the parspQ tQ^.^dr 
Bdiniyter ib^ or by the impossibiUty to give.eff^t 
tofevery oiroumstance specified by the Xe^tQK^ 
If the >geii^eral: object of the testator be charity^ 
4({on9isibe»t with the rules of law, and not agfi^ipst 
tbe mortmain act» it shall be carried iatQ^ffciCjl^ 
without (regard to secondary objects intended 

* ^q) * Attorney - General v. Generaly. Par^hi, l^ Vea. 191, 

JHMef Amhl. 'J 52, o^et-r^hingJfy ptifte Ibg^^Cot^ 

liP"^ '^^^^ V. uiiwfcr^oo, fl 163, 316^; and Va^^^ v. 

£^y 296 ; Aitomey-General Fdrrer\ lUid I^rd ftardwicWi 

T. ^^ffiii^inson^ 1 Bro. C. C. doctnnei li Ve«. 188/ ^'^ 
:iL-,n.; Attctm^'Genefdt r. (hrY AU<^rney4T(Mfrcii'''^. 

^yi^aiil c^ted' Aitorrujif'Gene' JThiicKufcA, $^Vm; iif4 ; Ckah- 

ral y:"t!iesier, Ambt .614 ; % many, trtuwii, 6 Vei/^jf 13 

J^n;;ao^ \ i %• C: C. 44^, V^.'^i^t ' ovcr^rtlttij MUt- 

'n. ; AHqrney'^enerdly.l^ashy ney - ti^aiistal. v. 8£ii^l| «T«i, 

.'3 Bro. C: C. 58^ CC^apmanY. l^rW; S. C. i Atk. Vds. 
Brown, 4 Ves. 464; Attorney- ^. . ; 

s3 
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by the testator (s). Thfts, where part of the 
residue of personal estate was bequeathed to 
some public charity, the bequest was held good, 
and the executors were allowed the dispositiou, 
under the direction of the court of cdiancery ; 
and they were ordered to propose a charity (0. 
Again, where a bequest was, to such lying-in 
hospital as my executor should appoint, and 
the testator afterwards struck out the ex^icuftor's 
name, and died without appointing ftirfatber 
executor, yet the court supported this be- 
iquest and the charity (w). So wh^re a be- 
quest was, to such charity as I have directed 
by my will ; after the testator's death, no writ- 
ing could be found regarding the charity, yet 
it was held the bequest should be sdpported, 
and that the king should appoint the chanty (j). 
If a charitable trust ceases for want of objects, 
the charity must be applied de novo, and a 
Master in Chancery was, in the case under 
consideration, directed to propose a plan for 

' (tyAttorneif'-Oemral v. Whit- C. C, i a ; MoggrSige v. Tkad- 

thmchf 3 Ve«. 144; Morice v. welly i Ves. J. 475;" i.' C. 4 

mMfp of Durham, 9 Ves. 399 ; Bro. C. C. 3^ ; S, C. 7 'Ves. 

S. C. 10 Veg- 5«a; Mitts v. 36. 

Farmer , 1 Meriv. 60. (,) AttomejfGtneral y*, %- 

(0 Widmore v. Woodraffh, de^p 1 Vem/ %qj^ ci^ 7 

AmbL 636. Vef. 71 ; MUk r. Tarmer, 19 

(tt) White V. White, 1 Bro, Ves. 483 ; S. C. 1 Meriv. 60. 



A^ appUqatifHi^pf th^^ elates, accor^ng to Xp^ 
lifOi^sffaffa c^f ti^e |;e9t^t;pr; the tru3te/e§ of tba 
^f^antyiHQt h^ing ^isfeii^ble Ijo our cpurts (y). 
4((i iO)^^ Ije^tueat to c^arftie^, fprpafticulftr.pur- 
:jP<>99P^ find to a ,gi\^n amo^iaty the pl^fpts of 
rtbe ft^tator ;S j^ounty be mt ^ufficieijLtto i^xhaust 
:tha \«hole ^nd, the amqimt will be increase^ 

. : fyf th§ 3ame j)urppses, iiatil there shall be more 

j>Qrs|capus fit olgiects of the testator's bounty (z). 

J^n^wd,^ if tlie fund ^giye^ l^^co^ie more than 

. .^equftte for the particular purpose specified by 

the te$t9.tor, t;^e court wjiU further t^e objept 

AvPf the t^tiator by cy prpj^ (a). 
f . . Where, ja charity is d^ajrly pointed at;^ whiqh 

fii^i^s J[)y the d^ath of the truste.es, the CQurt of 

, r »equity will execute the txust3 (b) : but if the charily 
is y^^ie and uncertain,or yoid, and no tipist inter- 

.r JW*ed, the Jfing is to af)point the fund (c), by ^ign 

, , J^) Attornty-General v. CUy School, a Veu. & B. 139; Ah 

of London, 3 Bro. C. C. 177. ' tomey •General v. Coopers Com'- • 

*'^ (x) Aftomesf-Cremralr. Min» paity, 19 ¥«•• 187. 

skuU, 4 Ves. 14. (^) 3 B,^^ C. C. 428. 

^ ^a) Bishop of Hereford, v. m^^^^ ^ ThnAk^ll 

^ ^.P«,fraZ V. railway, « y<^. ^« ^V- ^' ;-.%^i '^; 
231 ; Attomeu^GeneralY. Earl 3^, 69;.Pawe v. ^rdft^flpy 

0/ Ciarenc/on, 17 Ves. 401; ^«^^*«^> 14'V^. 37a^^> 
J^JttQtney^General v. .P^^/^^ ^^mqf^Oeiwra/ v. W^anw^, 15 

^ Siainers Company, 2 Cpx* ^1 ; ^'^* ?9^ 
' jEx |?flfte Hfrhfmm^ead <Free 

. s«4 
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manaal, to other charitable purposes -(cOj^'Coi^ 
responding to the intention of tiie-testatof'(^'; 
provided the general object of the testatot^ "be 
charity, and such as might be efiectual under fke 
Stat. 9 Geo. 2, c. 36. As where a bequest wasyiti 
trust to educate children in the Roman Catliolic 
religion (/), or to found a Jew's sjnnagogue Qgy, 
the charity being in each case void, as c^gAiost 
the established religion, and consequently the 
poUcy of the country, yet the general object of 
the testator being to apply the fund chalitablf^, 
the use is to be directed by the king's sign 
manual, sent to the attorney-general. So 
where a bequest was to be distributed among 
si?cty ejected ministers ; being void, it was held 
the king might appoint the money to a 
charity (A). The courts will not, however, 
administer a charity in a different manner 
from that pointed out, unless they see that, 
though it cannot be literally executed, another 
mode may be adopted, by which the intention 

^ {d) Attorney - General v. Meriv. 103. 

William Merrick et aL Ambl. {/^ Attomey 'General v. 

713; Rex V. Partington, 1 Foundling Hospital, 2 V«. 

Sall^., Rep, 16a ; Corbyn v. 42. 

French f 4 Ves. 434, n. (g) Cory v, AbhoU, 7 VeL 

(e) Attorney-General v. An- 490; vide Attomey^GeHeralY. 

drewSf 3 Ves. 641 ; Attorney^ Pearson, 3 Meriv. 353, 

General y. Bower, 3 Ves. 725, (h) Attorney-General v, Bas- 

729; Mills V. Farmer^ 1 ter, 1 Vem. 148. 



. of .tJ3evt€!sta»feorpQMy» in sufas^ 
effect, roonsistently with the nrulesr of la^v. 'If the 
n^d^y%mk^. becomes impossibly, ithe general ob* 
jeet,i ifiattdii^blib^ shalLnot be defeated (y): biit 
if.tbe spocified aiid'jp6ct££or eharitt/ o£m testator 
caofuiofi bei effedtedy the legacy shaimapse for the 
bepefit of the heir,v or next of kin^or residisa^ 
lagaj;e^ according, to the funds from which the 
legacy* iwas raised (k). A bequest may^ how- 
^yer,^ .be > partly . good and partly void, as a 
charitable bequest, where the general and parti- 
cular intent can be separated (/) : as where the 
trusts of a devise of real and personal estate 
wpre, ' .to take tt lease of a house, 183 a school, 
^XJ^d that the children and grandchildren of the 
t^stator'3 relations, of the description specified, 
sl^uld be placed there, for their education, 
ffTQmthe age of seven till fourteen, and then 
b^ put out as apprentices ; and tiie testator 
c^if^cted other boys and girls to be educated 
i)P(l^r the superintendance of the Mayor of 
Bridgewater: Lord Loughborough said, "the 

% 

{i)AHorniy'€knetal\.Whit' Term Rep. 264; AHorncy" 

churchy 3 Ves. 143- General v. Stepney , id Ve«. 

(k) De Costa v. De Pas, 32 ; Attorney-GenerUt v. Par- 

Ambl. 228; Attorney- General sons, 8 Ves. 186; Attorney- 

y.^lVinobelseq, s Brown, 379; General v. Hinxman, 2 Jac. & 

Jackson sadSutt^yy* Huriockf' Walk. 276 ; JFaite v. JFebh,^: 

^ ^ur> Ambl. 489. " Mad. Rep. 71 ; Blandfbfdy: 

(I) Phillips if.^ Aldridgdy 4 Thack&ell; '4 Bro. C:C. 3^. 



;^66 cujaustjaas^ dxvises [fjcetji. 

«4!ibattt^ i:«n]rot tike e^ a igeMsned xharitj^, 
4bilt I mU mA therefore eondcmn the whole 
*trilU hot witl give effect to the pftrdcukr 
•bouUtj to these relations (m)/' fie ;Iikewuie 
observed, ^^the testator might bare educated 
all the children t)f Bridgewater dorii^ the lAme 
^1ile' edueation of his children as^ grandchildren 
dp his relations was going on/' ^e dkection 
ipras, for the education till fourteen, and togif^ 
'Ian apprentice^fee, as hberallj as the fiind would 
allow. The period being for fourteen years 
Olily, was within the rules of perpetuities, and 
the trust therefore good ; and all (diildrmi and 
; grandchildren bom in the lives of the different 
stocks mentioned in the will, might be within 
the bounty, without breaking in on the role of 
law; though the bequest was held to be -cm- 
fined to the several stocks existing at the time 
of the testator's death, and the children and 
grandchildren born in the lifetime of each 
-respective stock. It may be remarked, that an 
appointment of money to a person, to be em- 
ployed to charitable uses, or such other purposes 
as he thinks proper, will give the appointee such 
an interest in the money, as to make it liable 



(tn) Blandford v. ThackereU^ ney^Oeneral v. B0tiiks, S^Aik* 
2 Ves. J. 241 ; S. C. 4 Bro. C. 805. 
C. 3^; disapproving Attor- 
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f6r iiii» debts (n) ; and thdt ^a court of ^^ty 
i;i^lPtiot<exeoute b.n atnthority^ orroompel triistees 
tb tekeetrte it, when it ts discretibnisry (o)^ 
if 'a bequest be ^ven to two chantabl^ pkxr^ 

' fxMes^ one of wliioh only is bad, the <)oilrt 
1dftt'apt)ly it solely tolimt use which is good'(rp)[. 
if, however, the principal charitable olivet «if 
1^6 te&tator be void, all adjunct and ulterior 
bequests in support, or in part of the s&me 
intent, will likewise fail, as being void {y). " If 
afty part,'' (of a devise or bequtet) " in wsxy 
^vent,'' says Lord Eldon, ^* is to be applied to 
an iHegal purpose, it vitiates the whole* (r). 
It may be observed, that all bequests, having 

» for their oli^ect the puiposes specified by the 

i> 6tat^ of 43 Eliz. c. 3, or similar charitable pur- 
poses, will be supported as good charitable 

^ibequei^ts. Thus, a bequest to the widows ahd 



' y 



(n) Hinton r, Foy^ 1 Atk. C. C. 68 ; Aiiorney'G^nieralr. 

1 1 i4Ss» fVhitchurch, 3 Ves. 143 ; Ckap' 

. (0) Cok V. Bdssetf 3 Ves. man v. Brovm, 6 Ves. 4XQ| a 

155. Fonbl. £q. 208, edit. i8iS; 

^ '^ (.t) Widmore v. Woodrqfft, Attorney'General v. Darter, 

;} AmbL 63G; Attwrny^Gcneral 9 Yes. 535; Attorney^General 

^{j^ Hartley, 4 Bro, C. C. 414; v, Hinxman, 3 Jac. & Walk. 

Attorney-General v. Stepney ^ 2*jo; Attoffiey-General v.Step* 

10 Ves. 28. neyy 10 Ves, 32; Attoi^fiey- 

i,k f (?) Durqtir v. Motteux^ i General \. Goulding, 2 Bro. 

Ves. S. 322 ; drieves v. Case, C. C. 428. 

1 Ves. J. 551 ; S. C. 4 Bro. (r) 2 Jac. & Walk. 277. 
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£^ ^ €ilnldren of seamen belongifig :to Lit0rt)do4^(»)<3 
w^- 6r d,' bequest to be employed for theadviblcieH 
metit '<^ tbd Christian religion amoiig8t*4tifr^ 
dbk (#) ; oir & ^ bequest to the parishr.t*f«««h of 
Sti Heleh " s, London {u) ; or a bequesAi ^>t4> ♦ tire 
poor ihhabitdiiti^ of a parish («tO :' or * a;>beqipait 
tb^tiisSeHtiag diiflisters residing in J@n^alDdi(^)q 
^'ia' bluest to all hospitals (a) ; or^ibequett 
in^fevour of the poor of the parish of j4."(A)-; or 
^ beqUei^ to support a botanical gardcaif^wa 
^blic benefit (c) ; or a bequest for establiBhing 
a whool; or a besquest to repair parsprnge* 
houses (d) ; or a bequest for- the purpose » -of 
edtablishing a bishop in Amerioa (e) ; onr^a^be- 
qiiedt for establishments for learning (^^ j 6r»a 

(s) P(yvoetl V. AttomeyGene- (b) Attorneif' Geiiii^ck*'^. 

m^ 3'Meriv,48, Jf^orrf, 3- Ve«.' 330 ; J?^<rw^ 

(0 AttorneyGeneral v. CoU v. Lord Stafford, 3 Ves. 335; 

kfre qf WiUiam and Mary in Attorney- General v. WUliam, 

Virgi^a, 1 Ves. J. 345. 4 Bro. C. C. 527 ; S. C. Cox 

" (I*) 43.EHZ.C. 4; ^«(>rn^. Rep. 387. 

General y. Rupier, 3 P. W. (c) Toumley v. Bedwdti 6 

137. Ves. 198. 

(x) Attorney ' General v. (rf). Attorney - General v. 
C/ar^f, Ambl. 423. -BwAoip of Chester^ i jirp. C.C. 

(y) rraCcr V. CAtW^, Ambl. 444- 

526 ; Attorney 'General v. Coo*, . W . ^^^^^^y - General v. 

2 Ve«» 376. Bishop of Chester^ supra. 

(a) Ma^riY. Masters, i (j^Wootv>ood y^Umversiit/ 

P.W.4a5. * College Oxford, 1 Vea. s^j. 



bluest tO'be( applied in bringing water for Jjot^ 
iahabitante' of Chepstow for ever (g) ; oi^ <9t 
hiqueat to poor relations in perpetut&m Q^i 
<ur bequests to preachers of certain dissen^K 
ing obapelsf-^^rQ good objects for charifttib^ 
bequisfits (i).v A direction to apply money -for. bf^ 
nevoliant purposes {k)i. or in liberality >(Q, ox* jsmoh 
like. f general terms,. are not, however, su«SQie9$ 
to . indicate the bequests to be charitabl^j 
There im not any « statute against superstitiqun 
4S8siiil'general(»2): the statutes) b^ore allu^e^ 
to «.(inr)y> merely eKtend to the particular, , useg 
testffieted by those statutes* ,\.ri 

I'Aidevise of lands^ to he a fund for a^perperr 
tuad annuity of 10/. to a ministerr to preachj^^ 
sermon once a year to the testator's memory, 
^n4 ^ls9 2/. to the clerk, and 2/. to the sexton, 
^rever, together with 4/. per annum to the 



( ( 



^. (jgf) t/b«w V. WiUiams, Ambl. 
651. 

^ (i^) White V. mitey 7 Ves. 
433 ; Attorney - General v. 
Priqe, 17 Ves. 371 ; Morice 
V. Btsh'op of Durham^ 9 Ves. 
399; iS.C. 10 Ves. 522. 

, (iXJ^rri^l^^ v.. Ca«c, 1 Ves. 
J. 55i^^^S^C. 4 Bro- C. C. 67; 
Aitorney-General v. Pearson^ 
3 Mcnv. 4^2. 



(i) James v. Allerij 3 MeriV. 



17 > ^oggridge v. fhadei^^f 
7 Ves. 69; Morice y. 6tkKop 
of Dufham^ id Ves. ^o ; 
^f7& V. Farmir;^! MerfVV Jil 

95- 

(^ Morice v. Bishop oj^pur- 
ham, iupra, ' ^' '' »* »-- 

(m) Ciw^yr. i46R^^?/'7 Ves. 

459- ' ; :^ ■ 

(n) Supra^ p. 258;^ Rix ^. 
Potlhism, 1 9Anr:*i6a.> ' 



m^9X 9f 4* for k^q^ing account thereof (o); 
Of ^ bequest to such purposes aa the superior 
pf ^ QQAY^t nfiay judge most expedient (|i) ; 
or % hfiqueist tQ educate children in the floman 
Q«;^Uc i^eligiou (f ) ; or a bequest to. support ^ 
Jf^ A iiyxH(^Qgue (r) ; or a bequest on conditiou 
to repaid a fiunily vault (^), (^ far ja9 concerns 
the fawily . of the testator),— ii a yw^ aui 
superstdtious use. 

For the purpose of securing the ben«£t q£ a 
bequest to a charity, a teM^ator 9hould expressly 
charge tlie pei^opal estate with the pt^m^^ of 
such legacies, and direct that they should, if 
so intended, be paid in the first instance, and 
prior to all ot^er bequests ; and should charge 
such legacies only as are not charitable on hi9 
real estate, as a fund auxiliary to his personal 
estate, for answering general legacies («). 

(ft) Durour v. MaUeux, i 483; S. C. 1 Meriv. Rep. 101. 

Ves. 3«3. (s) Doe v. Pitcher, 6 Taunt. 

Cp) 6 Ves. 567. 359; S. C. 3 M»u. & SeL 

(g) AbboU ¥• Caryt 7 Ves. 407. 

495. (f) Arnqld y. Chapman^ 1 

(r) MiUs V. Farmer^ 19 Vet. Ves. 1 10. 
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TN this part we will proceed tso consider, 

-"- 1st, To whom pajrment of legacies may be 

made; 

fid. At what time payment should be made ; 

Sd, Of interest in default of payment ; 

4A, Of reftmding after payment of legacies; 

^h. Of the legatee's remedy to recover his 
legacy ; 

0th, Of security to legatees ; 

7th, Of marshalling assets in favour of 
legatees ; 

8th, Of parol evidence. 



CHAP. I. 
Of the Payment of Legacies. 

Payment of a legacy can be effectually made 
to such persons only as are legally entitled 
to, and who are capable of giving a dis- 
charge for it: therefore, payment of a le- 
gacy to a bankrupt is bad, notwithstanding 
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the executor may not be aware of the act of 
bankruptcy. This consequence arises from the 
poUcy of our law, which considers every man 
conversant with the laws and orders of court ; 
^^pecially of so public an act as that which, 
transfers the right of the bankrupt to his 
assignees (a). And where a bequest was, in 
trust to pay the dividends of a sum to A* for 
his own use, but if A. should fail in business 
before he. attained thirly-two, in trust to stand 
possessed of the sum, and pay the dividends 
for the support of A^ and his wife and family; 
when A. should be freed from any embarras* 
ment, then on trust to pay the principal to A. : 
A. became involved at twenty-eight, and exe- 
cuted a deed of composition: the Chancellor 
would not indemnify the trustees assigning the 
money to A. (6). Again, payment to an infant, 
except for actual necessaries (c), is ineffec- 
tual (rf), even though the payment be for the 
purpose of advancement, because an infant is 
not of sufficient discretion to give a good dis- 
charge for the legacy ; a confirmation by the 
infant, however, after he comes of age, of a 

(a) Langston v. Roylstotiy 2 C. C. 178. 

Ves. J. 110. {d) Davis y. Austen^ 1 Ves. 

(Jb) De Mierre v. Turner^ 5 J. 249; S. C. 1 Bro.C. C. 173; 

Vea. 308. Lee y, Brovone, 4 Ves. 368; 

(c) Davis V. Austen f 3 Bro. Cory v, Gerteker^ 3 Mad. 49. 
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payment made to him while an in^t, will be 
a sufficient discharge from the liability of b 
trustee ; especially if the payment was induced 
by fraud (e). And even though an infant be 
the residuary legatee and executor, yet pay-r 
ment to him is not allowed (/). It is said (g); 
"Trustees of a legacy for infants cannot.be 
permitted to break in on the principal of such 
legacy, however well employed ; indeed the 
court very rarely breaks in on the legacy of an 
infant for maintenance, though it frequently 
wilrl-£ir the purpose of advancement in life/^ 
A legacy to an infant cannot even be paid to 
the father of the infant, though the father is by 
nature the guardian of his children (A). And 
notwithstanding a testator, on his death bed, 
directed payment of a legacy to be made to 
the infant's father, for the benefit of the infant 
legatee, and the legatee, when he attained the 
age of twenty-one, acquiesced in the payment 
to his father, yet such payment was not sup- 
ported against the claim of the assignees of the 
infant (^) : but these decisions have been disap- 

(e) Cory v. Gcrieher^ 2 Mad. Qi) Uothcram v. Fanshaxv, 

.52. 3 Atk. 629; Harrel v. fVal- 

(y) Ex parte Sergison, 4 droit] 1 Vern. 26. 

^••- 148. («) Doi/lei/ V. Tolfcrry, i 

kg) Walker \. Wether all, 6 P. W. i'86; i Eq. Cas. Abr. 

Ve«. -474 ; gee Lomax v. Zo- 300. 
max, . 1 i Ves. 48. 

T 
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proved in subsequent cases {k). Payment to a 
parent may, however, be expressly authcmzed 
by the testator in his will (/)• And by the act 
of 36 Geo. 3, c. 52, s. 32, legacies ^ven to 
infants may be paid to the Bank of England, 
with the privity of the Accountant-Gener^ 
of the court of Chancery, and placed to the 
credit of the legatee. It is said, trinkets 
given to infants may be delivered to the f^er 
of those infants (m). And where a bequest was 
to j4, to be equally divided between himself 
and his family, a payment to A. was held 
good ; great stress being laid on the word " him- 
self,'' as appointing him a trustee to divide the 
sum (n). Bequests to a married woman, unless 
given for her separate use (o), are usually paid 
to the trustees of her settlement, on the trusts 
thereof, where a settlement exists, and com- 
prises such property (p). Such legacies may, 
however, be paid to the husband of the legatee, 
unless settled, because a husband is entitled to 
all his wife's personalty by the rules of the 

(k) Phillips V. Paget, 2 Atk. C. C. 613. 

81; Cooper y, Thornton y^ Br o. (») Cooper v. Thornton, 3 

C. C. 97. Bro. C. C. 98, 185. 

(I) Fane v. Fane, 1 Vera. (0) Hales v. Margerum, 3 

30 ; Cooper v. Thornton^ 3 Ves. J. 599 ; Mores v. Huuk^ 

Bro. C. C. 98, 185 ; JVhopham 5 Ves. 694. 

V. Wingjield, 4 Ves. 631. (p) Hardmcke v. Minit i 

(m) Hill V. Chapman^ 2 Bro. Anstr. 274. 
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common law (q). The husband cannot compel 
payment of legacies given to his wife at the 
common law (r) ; and except he be a pur- 
cb^^r of his wife's property by settlement, 
equity will not enforce a payment, unless he 
iniJ^es a suitable settlement on his wife, to the 
approbation of the court (s). Tlie equity of th^ 
Mrif!^ prevails against the assignees of the hus- 
|>and9 even though he become a bankrupt, 
Qr assign the legacy for a valuable conside-r 
ration (w). And where the wife of a persop, 
resident in Prussia, became entitled to half of 
an iptestat^'s property, (in which country half 
pf the. husband's property belongs to his wife on 
awrviving), no settlement was ordered by the 
Court of Chancery, though sought for (^). 
However, an executor, after a suit instituted, 
cannot pay a legacy given to a feme covert to 
her husband (1/). 



(y) Beretfrrd v. Hoh^on^ (j) Beresford v. Uohaon, \ 

1 Madd. 373. Mad. 373. 

(r)P.Shep. Touch. 403,11. 8; (m) Ihid. 

Gorfwd V. Bradkiff 3 Ve$. J. (0 Saxcer ▼. Shute, 1 AQ«tr« 

673 ; Blunt V. Restlandy 5 Ves. 63. 

515 ; Deekes v. Strutt, 5 Term (u) Macauley v. Phillips^ 4 

Rep. 690. Ves. 19. 



t2 
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Time of Payment. 

Generally, legacies charged either on real 
or personal estate are payable at the end of a 
year from the testator's death, unless a dif- 
ferent time be appointed for this purpose (a). 
An annuity given out of the general personal 
estate, is payable at the end of a year from 
the testator's death (6) : but as to annuities 
payable out of a residue, it is doubted whether 
they commence till one year after the testator's 
death, and consequently whether they are pay- 
able before the end of the second year; the end 
of the first year being the period at which the 
residue is, in contemplation of law, considered 
as ascertainable (c). A legacy may be given, 
however, immediately, payable at a future 
period ; until which period, of course, payment 
cannot be demanded (d) ; unless the legatee 
die before the period appointed, and interest be 
given in the mean time, in which case the 
executor or administrator, or other representa- 

(fl) Siblei/ V. Perry^ 7 Ves. Mad. 168; Houghton v. Frank: 

534 ; Storer v. Prestage, 3 /iw, 1 Sim. & Stew. 393. 

Mad. 168. (c) Postea, 284. 

(b) Gubson v. Bott^ 7 Ves, (rf) Crickett v. Dolby , 3 Ves. 

96; Teams v. Youngs 9 Ves, 13; Heath v. Perry ^ 3 Atk. 

553; Storer v. Prestage, 3 101. 
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tive of the legatee, .may demand payment 
immediately (e)i If a legacy, howeveri bears a 
less iixterest than its utmost use, the executor 
of the testator has a right to the benefit of the 
legacy, till the time appointed for payment, 
allowing the modified interest given to the 
legatee by the will, and discharging the same 
interest regularly (/). A legacy may be pay- 
able on the happening of the first of two or 
more contingencies (g), and the time of pay- 
ment and division may be one and the same. 
Again, payment may be part of, and annexed 
to, the substance of the gift ; as where the in-, 
terest only is given for life, with a limitation of 
the principal to others, it is said, to entitle those 
in jfemainder, they must be alive at the time of 
payment (h). . Where the time of payment of 
a legacy is varied, by a codicil, only in a par-* 
ticular event; unless the event happen, the. 
original time appointed will be the time for 



(e) Crickett v. Dolby, 3 Ves. cot v. Long, a Ves. J. 691, 

1 3 ; Fonereau v. Fonereau, 1 (g) Hill v. Chapman^ 1 1 Ves, 

Ves. S. 119; Roden v. Smith, 239. 

Ambl.589. (^) ^Mingley V. Wills, 3 

{/) Green y. Pigott, 1 Bro. Atk. 319; Cloberrifs Case, a 

C. C. 105; S. P. Laundy v, Ventr, 242; Batsford v. Keb- 

JVaUanu, a P. W. 481 ; Roden hell, 3 Ves. 363, cited in Skey 

V. Smithf\Ambh 588 ; Chester v. Barnes, 3 Meriv. 343. 
V. Painter, a P. W. 336 ; Pr«- 

T 3 
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payment of the legacy (t). And where a bequest 
was of IfiOOl. to each daughtlBr^ charged oa 
land, payable at twenty-two or marriage witii 
a limitation ovet, if any daughter died before 
her legacy should become payable, the share of 
her so dying to go to the surtivors : one daugh-^ 
ter died befoi^ twenty-two, and unnmrrted; and 
the other daughter, on attaining twen^^two, 
called for the portion of her deceased sister; it 
was held, she should be paid her proportion of 
the surviving legacy at tbe time the legacy 
Vrould have been payable had her sister 
lived (k) : for otherwise the heir^ who is always 
favoured, would have sustained an injury. 
But where a testator bequeathed several sums 
to divers children, the legacy of each child to 
be paid as he and she attained twenty-one; 
with a clause, that if any child die before he 
or she attained twenty-one, then his or her 
legacy to be paid to the survivor or survivors 
of such children : it was held, that one of the 
children dying under twenty-one, the share of 
sudi child was payable immediately ; but these 
legacies were to be paid out of the personal 
estate (I). And again, it has been stated, that 



<i) Wordmorth v. Younger^ P. W. a^a, 
3 Ves. 94. (/) Laundg v. H^iUiam, « 

(^> FeUham v. FeUham^ 8 P.^»4^ 
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a person claiming a legacy by virtue of a 
limitation over, is entitled to immediate pay- 
ment (w). Where a devise was to trustees, to 
hold till the testator's son should attain twenty- 
one, then to the son, he paying his grandfather 
107. a quarter ; it was held, the annuity did not 
commence till the son attained twenty-one (n). 
As to the value, . payment must be made in 
this country according to the value the coin 
bears in the country to which the testator 
belonged, or in which his property was, and 
not according to its actual value ; and the 
same must be without diminution for costs of 
remittance (o). The statute of limitations does 
not run against legacies, and an anouity is of 
this description (p) ; but though time does nat 
run against legacies, yet every presumption 
that can be urged will be allowed against a 
stale demand, and such presumption may arise 
from the act of the parties; the very for- 
bearance to make the demand, affords the 
presumption either that the claimant was con- 
scious the legacy has been satisfied, or that he 



(m) Roden v. Smithy Ambl. P. W. 88 ; Cockerell v. Barber, 

588, cases cited 2 P. W. 480. 16 Ves. 461. 

(n) Prohyn v. Turner, 1 (p) Higgins v. Craivford, 

Anstr. 66, 2 Ves. J. 572 ; Parker v. Ash, 



(o) fVallis V. Brightxvell, 2 1 Vern. 256. 

t4 
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intended to relinquish it (9). To parties who 
were ignorant of their rights, and who waived 
the interest on the sums due before filing their 
bill, an account was allowed after the lapse of 
several years (r). Again, where money was 
secured on land, and given to a charity, and 
applied to that purpose for thirty-five years (*); 
yet a bill by the heir and next of kin, was 
sustained (0 •' but such stale demands are not 
countenanced, because it is not to be supposed 
an executor is to keep accounts for thirty 
years (w). 

{q) Pickering v. Lord Siaf- («) Pickering y. Si^hrd^ 2 

Jbrd, 2 Ves. J. 584 ; Herci^ v. Ves. J. 383. 

Dintvood^ 2 Ves. J. 89 ; Jones (t) Prescot v. Longf 2 Ves. 

V. TurherviUe, 1 Ves. J. 13; 620. 

S. C. 4 iBro. C. C. 1 14. (m) Ibid. 
(r) Pickering v. Stafford^ in- 
fra. 
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CHAP. II. 



Interest. 



As a legacy becomes a debt from the time it 
is directed to be paid (a) ; or in case of no 
such direction, at the end of a year from the 
testator's decease (6) ; the same legacy, in case 
of delay in payment, will bear interest, as a 
compensation for the inconvenience the le- 
gatee may sustain by such delay. Thus, where 
a bequest was made to A. for life, with a 
limitation over, A. was not held to be entitled 
to payment till the end of the first year, and 
therefore he will not acquire any benefit from 
such a bequest, being merely tenant for life, 
until the end of the second year, unless the 
interest be payable oftener than once a year (c). 
It is apprehended, that an executor is never 
entitled to interest on his legacy, because he 



(a) EUis V. EUis^ Sch. & 3 Ves. 12; Clarke v. Ross, 2 

Lcf. 1, 12; 2 lb. 444 ; Palmer Dick. 529 ; Hearle v. Grem- 

▼. Trevor^ 1 Vera. 261 ; Heath bank, 1 Ves. S. 307. 
V. Perry, 3 Atk. 101 ; Wood (b) Coleman v. Seymour, i 

T. Penoyre, 13 Ves. 333 ; Tay- Ves. S. 210 ; Hearle v. Green- 

lor V. Hihhert, 1 Jac. & Walk, hank, 1 Ves. 310. 
308 ; Northcoie v. Incledon, (c) Gibson v. Bott, 7 Ves. 

3 Atk. 438 ; Cricketi v. Dolby, 96. 
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has at all times the power of paying himself, 
if the assets be adequate (d). Interest from the 
end of a year has been allowed, when the 
payment has been left to the discretion of 
j4, who died without paying it (e). It has been 
said, that if a legacy be given generally, the 
legatee shall be entitled to interest from demand 
only, unless he is an infant (f) : this doctrine 
has however, been over-ruled. So interest on 
an annuity has been allowed from the time it 
became due (g) ; but it has also been sdid (W, 
that interest would only be allowed on an 
annuity where there are great arrears, and the 
sum due being three years annuity, and 60/. 
interest was not allowed. Interest is not al- 
lowed on arrears of an annuity, and other debts 
not bearing interest, from the date of a report 
in Chancery (i) ; unless, it is said, " under an 
order for further directions, where interest 
could not, from circumstances, be given by the 
decree, because the circumstances which made 
it proper could not appear till the report : or 
where subsequent interest is given, in respect of 
gross and wilful misconduct, subsequent to a 

(c?) Adams v. Galey 2 Atk. (g) Litton v. Littoriy iP.W. 

106. 543. 

{e) Churchill v. Speake, 1 (A) Batten v. Eamleyy a 

Vera, 251. P.W. 163. 

{f) Snell V. Dee, 2 Salk. (t)Creuzey.Hunter^2Yei.l 

415, sedqiuere. 169, note. 
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dttcres or order for pa3nnent^ by ddayimg the 
execution of it (j)*'' Where a legacy was 
charged on real estate, which yielded rents and 
profits, and no time was specified for payment, 
interest was formerly allowed from the testator^s 
death (k) : though, if charged generally on the 
personal estate, or from a dry reversion, interest 
was payable only at the end of a year (/). This 
doctrine is now over-ruled, and interest is pay- 
able, in each case, from the end of a year only (m). 
Interest is also allowed where a legacy is to 
arise from the sale of a rent-charge (n). It is 
observable, if the amount of a legacy be paid 
into court, interest will cease, unless the fund 
is put out by the court (o) : however, interest on a 
specific legacy was allowed from the time of its 
being paid into court, at 4 per cent, it not being 
wanted for debts (p). No interest, without an 
express provision for that purpose, is allowed 
until the period for payment arrives (q) ; and 
therefore so much as accrues due on a general, 

(j) See note, s Yes. 169. («) Stonehouse v. Evelyn, 3 

ik) Maxwell v. WiUenhall, P. W. 252. 

9 P. W. 86. (0) MusfuxU V. WHtenkull, 

(Q Maxvoell v. WiUenhall^ arste. 

anie. (p) €hcmoHh v. Beech, 4 

(M) Gibson V. Bott, 7 Ves. Veg. 567. 

97 ; Pemrson v. Pearson^ (9) Descramher v. Tomkins^ 

Lynch et aUi, i Scb. ^ Lef. 1 Cox, 137 ; Pdmer v. Maion^ 

12. 1 Adt. 505. 
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as distinguished from a residuary legacy, during 
the suspense of a contingency on which it i$ 
payable, . will belong to the person, who will 
ultimately, become entitled to the residue (r). 
But where a bequest was of a residue to A, to 
he paid at twenty-one or marriage, and in.caae 
A. die before twenty-one, &c. then to B.; X 
was held entitled to the produce of the be- 
quest until his interest was defeated, because 
it was vested, subject to be devested in. cer- 
tain events (s). The residue carries interest 
without any express direction for this pur- 
pose, whether got in or not, but only irom 
the end of a year {t). In Sitwell v. Bernard^ 
6 Ves. 542, the testator directed, that the 
residue of personal estate, after paying debts, 
&c. should be invested in land as soon as 
conveniently might be, and be settled, and 
that the interest of the residue should accu- 
mulate, and be laid out with the principal; 
it was held, that the tenant for life of the bene- 
ficial ownership of the residue, should have the 



(r) Butler v. Freeman^ 3 500 ; Nichols v. Ostomy 2 

Atk. 58 ; Studholme v. Hodg- P. W. 421. 

«o», 3 P. W. 306; Green v. {f) Sitwell v. Bemard^dV^- 

EkinSy 2 Atk. 473 ; Wyndham 539 ; Sisson v. ShaWy 9 Ves. 

V. Wyndharriy 3 Bro. C. C. 59 ; 289 ; Tyrrell v. Tyrrell^ supra ; 

Tyrrell v. Tyrrell^ 4 Ves. 1 . Taylor v. Hibbert, 1 Jac. & 

(s) Tisson V. Tisson, 1 R W. Walk. 308. 
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interest from the end of a year : " Especially/' 
says Lord Eldon, "because distributing that 
justice to the tenant for life, is consulting the 
essential interests of the persons in remainder ; 
for then, from the death of the tenant for life, 
those in remainder will have the benefit, whe- 
ther the fund be converted into land or not; 
aiid if that is not done, the rule may press as 
hard on them, and some of them may not have 
any actual enjoyment of the money/' But if 
the refeidue be given to one for life, with a 
limitation over, the tenant for life will not be 
entitled till the end of the second year (u). 
So where a bequest was to a grandson, and no 
time of payment was mentioned, and the be- 
quest was given over if he died under twenty- 
one, it was held the grandson was entitled to 
the intermediate interest (x) : but where the 
bequest is of a fund, whether specific or resi- 
duary, to one for life, and on a contingency 
over ; all interest arising between the death of 
the tenant for life and the contingency over, 
will form part of the undisposed residue (?/), 
for the benefit of the next of kin, unless dis- 

(tt) Stoit y» Hollingsxvorthf fordw, Tohin^ 1 Ves. 310. 

3 Mad. 161. {y) Wyndham v. Wyndhani^ 

{x) Taylor v. Johnston, 2 3 Bro. C.C. 58 ; 5AflU>^ v. C«w- 

P. W. 504 ; Pearson v. Pear- liffe, 4 Bro. C. C. 151 ; Hecak 

son^ 1 Sch. & Lef. 10; Beck- v. Perry ^ 3 Atk. 103. 
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po^ed of (z). In cases of fraud or mi&takQi 
equity has ordered interest after payment of 
the principal; and some interest even where 
a receipt has been given for princip^ and 
interest (a). Where a testator directed a sum 
to be raised from real estate, with all conve? 
nient speed, interest was allowed from the 
testator's death (6). Where money is directed 
to be raised under the trusts of a term, aj^d the 
surplus, after answering particular purposes, to 
be attendant on the inheritance, with ulterior 
bequests over to legatees, after various limita- 
tions in strict settlement; it was held, the 
taenants for life were entitled to the iqtereat, aod 
that the money should vest absolutely in the fint 
person entitled to the inheritance of the real 
estate (c). Where the interest given is in its 
nature depreciating, or capable of immediate 
sale, but future in enjoyment, a tenant for life is 
held entitled to interest from the testator's 
death (cc). If a fund be separated from the 
residue, it shall bear interest, in favour of the 



(z) Sha^ V. Sisson, 9 Ves. G/y», 9 Ves» 486. 

390. (c) Sheldon v. Bamesy 2 Ves. J. 

(a) Earl v. Thornburt^ 3 44^. 

p. W. 128.. {cc) Fearns v. Youngy ^ 

- (6) Ctmfooay V. Contoay, 3 Ve8. 549 ; sed vide Storer v. 

Bro. C. C. 370 ; Spurtoay v. Prestage, 3 Mad. 167. 
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legatees, from the testator's death (d) ; sHhcq th^^ 
testator thereby severs this sum from the general 
personal estate (e). Bequests by a parent, or 
a person in loco parentis, to a child, carry 
interest from the testator's death (/), though 
payable at a future period (g) ; or to be raised 
at a future time, even though to arise out of 
real estate, and notwithstanding the same ba^ 
que»t be contingent (Ji); and whether the 
legacy be given by way of portion or other- 
wise {i) ; in case the child is not otherwise 
ptQtided for. The court considers the parent 
bound to provide for a child, both for present 
and future support^ and the postponement in 
payment is considered to be by reason of the 
infant's incapacity to receive the legacy, but 
not the fruit thereof (A:). The same doctrine 



(d) AcherUy v. Wheekr, l 
P. W. 787 ; Tyrrell v. Tyrrell, 
4 Ves. 1 ; Raven v. IFaite, 1 
Swanst. 557. 

(e) Monkkouse v. Holmes 1 
Bro. €• C. 300; Fonereau v. 
Fonereau, 3 Atk. 644; Bats- 

Jbrd V. Kebbel, 3 Ves. 3C3. 

(/) Churchill v. Speake, 1 
V#rn. 351 ; Harvey v. Harvey, 
s P. V^. 23 ; Coleman v. Sey- 
mour, 1 Ves. S. 31 1 ; LovoTides 
V. Lowndes, 15 Ves. 30^ ; 



Crickett v. Dolby, 3 Ves. 12 ; 
Ellis v. EUis, 1 Sch. &c Lef. 5. 

(g) Raven v. IVaite, 1 Swanst. 
5$%, and the last cited cases. 

(h) Heath v. Perry, 3 Atk. 

102. 

(i) Conxvay v. Conxvay, 3 
Bro. C. C. 270. 

(k) Crickett v. Dolby^ 3 Ves. 
16 ; Tyrrell v. Tyrrell, 4 Ves. 
15 ; Crickett v. Bclby, 3 Ves. 
17; Mitchell V. Bckemt, 3 Ves. 
288. 
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prevails in regard to a grandcfaiki, even thaagli 
illegitimate, if the testator stands in 'locd^fMh 
rentis ; but such children or grandchildreamuife 
be infants (/)• It has been held that ^teMsk 
to relations should be allowed before tbe^ine 
of payment (m): such favour is now^. it*m 
apprehended, only extended for the benefit of 
children; and not of grandchildren, ov i^eg^ 
timate children (o), unless given by - a. ^per* 
son in loco parentis (p) i and only in o^ oS 
infants (q). If, however, maintenance be ,prt)i» 
vided till a legacy be paid to a child, the^cMilf 
will not require or be entitled to recseive* iiH 
terest (r). A wife is not entitled to this? indulf* 
gence (s). Interest on specific legacies of^atocb 



(Z) Crickett v. Dolhijy 3 Ves. 
12, obiter dictum'; Crickelt v. 
Dolby ^ 3 Ves. 16. 

(m) Hill V. HUl, 3 Ves. & 

B. 183; Archerly v. Vernon^ 
1 Ves. 311; S. C. P. W. 783; 
disapproved in Ellis v. ILllisy 
1 Sch. & Lef. 5. 

(0) Carey v. ^sAreoj, 2 Bro. 

C. C. 59; S. C. 1 Cox, 243; 
'oide Perry v. Whitehead^ 6 
Ves. 546. 

{p) Lomax v. Lomas^ 11 
Ves» 48 ; Errington v. Erring' 
ion, 12 Ves. 20; Hearfe vi 



tat I' i « 

Greenbank, 1 Ves. 310 ; 
Lowndes v. Lowndes^ 15- Vw/ 
301 ; //iZ^ V. i/i7^, 3 .Vei.^46 
B. 183. 

{q) Lotvndes v. Lomn^es^ 15 
Ves. 301. 

(r) Wynch v. JVynch, J C«|^ 
433; ^^*5 V. 7v^, 1 Sct> 
Lef. 5 ; Cricks v. JDolby^it 
Ves. 17; Mitchell ,v, Bo^nt^ 
3 Ves. 288. V . i'' 

(.?) 5/wi^ V. Robinsmiy 'U 
Ves. 461 ; Lowndes v. Lamndmf 
15 Ves. 301, o^6r-niyng 
Cric)t«« V. i)<r/^y, 3 V«g^ id 7 
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accrues from the testator's decease (t)^ because 
dividends are not apportionable (u), nor is 
an annuity (v). Formerly, where maintenance 
was left to a child, the father was not allowed 
to receive it (x\ especially where the parent 
was capable of supporting his child (y): but in 
ktter times, maintenance has been allowed to 
the parent both for time past and for time to 
corae^ and whether the parent be of ability 
to support his child or not ; especially in cases 
where the infant's fortune is large in comparison 
with his parent's means of maintaining him (^z). 
So a parent is entitled to interest under a be- 
quest to him, the better to provide for his 
younger children ; the court will, however, order 
the principal of such a bequest to be secured (a). 
Even the principal of a legacy has been broken 
in on for the purpose of maintenance, where it 
waa very small (6) : and where a legatee is 

(/) Sleech v. Thoringtony a (^) Jackson v. Jackson^ l 

Ves. 563 ; Barrington v. Tris' Atk. 513. 

imam, 6 Ve». 349. (z) Hoste v. Pratt, 3 Ves. 

(i«) Pearley v. Smith, 3 733 ; Shertoood v. Smithy 6 

Atk, a6o; Sherrard v. Sher^ Ves. 425; Sisson v. Shatv, 9 

rardf 3 Atk. 502; Rashleigh v. Ves. 288. 

Masters, 3 Bro. loo. (a) Broxvn v. Casamajor, 4 

(v) ^ebb V. Shaftsbtiry, 1 1 Ves. 498. 

•ViM»d6l. Xb) Barloxjo v. Grant, 1 

(«) Darlet^ v. Barley, 3 Vern. ^sS'y V^vis v. Atistin^ 3 

^rtP» 399 » <Smff V. Martin, Bro. C. C. 180 ; Harvei/^ v. 

Surr. 137. Marieu, 2 P. W. 23, ^ . 

U 
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entitled to a vested interest, and the interaM; 
is directed to be accumulated, the court will 
order maintenance (c). Where a testator di- 
rected trustees, in certain events, to apf^y so 
much of the share of each child, entitled to* a 
vested interest in a legacy, as knight be necosBsiy, 
towards the education and maintenance of such 
child, with a further direction to accumulate 
the surplus ; necessary maintenance only WB&9k* 
lowed, and a reference to a Master in Ghanoei^ 
was directed, to ascertain what was a sofficiient 
maintenance (d). Maintenance has, however, 
been allowed, by the consent of those ultimately 
entitled to the legacy, from the death of a testa- 
tor, and before the time of vesting of a l^acy, 
notwithstanding a direction for the accumukr 
tion of interest (e). Where children have a 
common interest in the fund, maintenance may 
be allowed by the court, but not otherwise (/) : 
and where an infant has been entitled to two 
funds, double maintenance has been allowed (g). 

(c) Erratv, Barlowy l4Ves. rington^ 12 Vts. «0; 14 Vd. 

20a ; Stretch r. Watkins^ 1 ttoa. 

Mad. 258. (/) Haley ▼. BaHnUter; 4 

{d) Rawlins v. Gold/rap^ 5 Mad. 275 ; Errat ▼. Barkmh 

Vcs. 443. 14 Ve«. 304 ; Collins v. Bkui- 

(e) Greemoell v. GreentoeH, hurny 9 ¥68*470; MarshMr. 

5 Ve«. 197 ; Cavendish v. Mrr- HoUcfooay^ 2 Swanst. 436 ; flr 

€tr^ and Fendall ▼. Nash^ cited parte Kemplei \\ ¥i^-6of.' 

5 Ves. 195; Lomaxy. Lwnax^ {g) CUve r. W'aUk^^i tfi^ 

11 Vet. 48 ; Errington v. £r- C, C. 146. 
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»Chi the secotid marriage of a woman, her chil- , 
djpen by^ her first marriage must be maintained 
<Kit of' their portions (h). Maintenance ought 
iU> be eufficiently liberal to a parent^ to enable 
that parent to provide for posthumous children, 
though unprovided for by the vi^ill (i) : and the 
c^ourt inclined to give maintenance even to a 
Jew's' daughter, who was forty, and whose ftither 
Was dead, under the stat. 1 Anne, c. 30 (k). 
3rhe amount must, however, be governed by 
^hot the children are actually entitled to, and 
Hot to their expectancies (/). Maintenance, 
^htere provided, may be apportioned between 
«be last day of payment of the maintenance, 
«nd..the time of payment erf the legacy (iw). It 
nhfy be observed, that interest is not allowed 
<m* arrears of maintenance (n). The rate of 
interest formerly allowed by the Court of 
Chancery, if to arise out of land, was four per 
-cent (o) ; but if payable out of personal estate, 
the legal rate of interest was allowed, namely. 



** * ■ 



(A) BilUngdty v. Crickets i («•) Hay v. Palmer^ « P. W, 

^ro.C.C. q68. 501. 

^,,\iyyBum^y.Burnet^ i Hro. (n) MMith v. MetUsk^ 14 

C«C*i79- Ves.516. 

. V' ^y Vhicent v. Fentiandex^ 1 (o> Wood r. Brian^ 2 Atk. 

JR. W.4a4. 5^3 ; Iwlechn y. NoHkcoftlf i 

CJX c^kifpltn y* Putins 8 Atk. .4da ; lb. 40ft i Bwkjhrd 



"^c ^^ 
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five per cent (00): and where a bequest w^ 
to daughters for portions^ out of real and per- 
sonal estate, with interest for maintenaQce, it 
was held) on a deficiency of the personal ositat^ 
four per cent only should be allowed ,(j^). , The 
like allowance has been made^ where ^ l^gacjy 
wa» payable in the currency of Antigua (9) ; 
though five per cent was allowed on a legacy 
charged on other West-India property (r) : jaod 
Jamaica interest was allowed till investm^iit, 
on a bequest of Jamaica currency, with a 
direction , that the same should be invested) ip 
the English funds (s). Where a bequest was 
for mourning, to be paid out of the personal 
estate, the bequest was ordered to be paid with 
five per cent (t). The general rule of the court 
is, at present, to allow four per cent interest 
only, whether the legacy be payable either out 
of the real or personal estate (i/), except in the 



(00) Wood V. Brianty 3 Atk. (s) Raymond v. BroadbeUy 5 

533 ; Incledon v. Northcote^ 3 Ves. 206. 

Atk. 432; lb. 402 ;5i?c^orrfv. ^^^ 5^^^,^ ^ g^^^ , 

ToWn, 1 Ves.S.311. Ve8.S.i^. 

( p) Lord Trimlestdn v. Colt^ 

1 Ves. 278. (") SUwell v. Bernard, 6 

. iq) Malcolm v. Masters, 3 Ves. 540, 542 ; Gibson y.Batt, 

Bro. C. C. 53. 7 Ves. 98 ; oTer-ruling Green v. 

(r) Stapleton v. Contcay, 1 ^^^<^^» 1 Bro. C. C. 103. 
Ves. 428. 
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case of maintenance for children ; and the rate 
of interest will not be increased, because more 
is made by an appropriation of a fund to 
answer the legacy ; though the amount of in- 
terest may be in effect varied by an arrange- 
ment of the parties, as by accepting a mortgage 
debt in part payment of the legacy (s). It is 
bbservable, that a tenant for life of land, charged 
S^lli legacies, must keep down the interest (y) ; 
and if paid off, he must pay the relative pro- 
portion, between the value of the life estate, 
tod the interests of those in remainder (z). 



' (x) Sitmell v. Bernard, 6 fVhite, g Vea. 554 ; 3 Ves. Sc 

y<^544. Beam. 65. 

-.idy) ^ridgman v. J^ovey 3 (^r) Revd v. Watkinsony 1 

Atlc. 200, over-ruling White v. Ves. S. 93. 



t,. •■ 



t 
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CHAP. III. 



Of Refunding. 






In some cases, notwithstanding the legateiBs 
have received their legacies, they are oblige^, 
on a de^iency of assets, to refund ; s^s w^c^i)^ 
tlje assets are originally insufficient tq f^J^ 
debts (a) or legacies (6), and notwith^tact(}ing * 
creditors dp npt claim for a considerable time^ 
viz. eleven years (c). A legatee may, hoxfev^r^ 
by his diligence, be entitled as against other 
legatees to retain his legacy received (d). To 
oblige legatees t;o refund, a deficiency. in|j|3jt 
exist at the time of pa3rment of theif legacies ; 
for a deficiency arising by the devastavit of aft 
executor, will not affect legatees who have 
received their legacies (e). Where an executor 
pays a legatee beyond the assets voluntarily, 
yet such legatee is not obliged to refund (/), 
unless the executor becomes insolvent (g) ; and 

(a) Noel V. Rohimoriy 2 {d) Anon, i P. W. 495. 

Vent. 358 ; Anon. 1 Vera. (e) Walcot v. Hallet, 2 Bro. 

162. C. C. 306; Anon. 1 P. W. 495. 

(6) Orr y. KaimeSf 2 Ves. (f) Noel v. Robinson, « 

194 ; Noely. Robinson, 2 Vent. Vent. 338 ; Coppin v. Coppin, 

358. 2 P. W. 296. 

(c) Hardwick v. Mynd, 1 {g) Orr v. Kaimes, 2 Ves. 

Anstr. 112. 194. 

% J- 
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in no case are legatees, unless compelling pay- 
ment, obliged to give security to refund (A). 
If a legacy be erroneously paid, the legatee, in 
refunding, will not be charged with interest ; 
unless there is another fund in court to which 
the person refunding is entitled^ in which case 
interest will, it should seem, be allowed (i). 
And where a bequest is given to one, to be 
defeated 6n a condition that is too remote, 
ot oil an event which may not happen within 
the period prescribed against perpetuities, thei 
legacy will be ordered to be paid to the legatee, 
and without security to refund {k). And wher^ 
there is an appeal to the House of Lords^ 
against a decree in favour of a legatee, the 
legatee will be entitled to receive his legacy, on 
jiving security to refund in case of a decisioii 
against him (/). 

(A) Antm. 1 Atk. 491 . (*) Gray ▼. FaoAeif 18 Vol 

<•) GiHinsv. Steele, i ^'^^ ^ ^^ ^^ ,8 y^,^ 
Swanst 24; S. C. aoo. ^^y ^ ^ 
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Of Legatees Remedi/. 



1 1 



. t • • • ■ • • '- 

I^o action lies ?tgainst an executor to recover 

a legacy 9 until his assent or promise; after 
which, trover or assumpsit may be ma^tain^ 
against him (a). Equity will not reli[e>?e 
^gaf nst damages at law (b) ; and no suit cari 
Ije maintained against an executor before pro? 
bate (c), unless the legacy be charged solely o», 
real estate ; for which purpose probate is unr 
pecessary, the probate having reference only to 
tjhie personal estate (d). After an executor has 
admitted assets, a bill may be filed against him 
in . equity (e). Where j4, a testator, by wiU 
bequeathed several legacies, and made B, the 
defendant, executor, who refused to prove, but 
tqok qut letters of administration ; a bill filed 
for discovery was not stayed, because the ad- 
ministration was litigated (f). It is observable, 



(a) Exuer v. Jones, 2 Lord (c) Tucker v. Phipps, 3 Atk. 

Raym. 934 ; Williams v. Lee, 359, n. i . 

3 Atk. 223; Deeks v. Strutt^ (rf) Ibid. 

5 Term Rep. 690; Doe d. {e) Dny v. Tri^^ \ P. W. 

Say and Sele v. Guy, 3 East; 287. 

120. (/) Wright V. Blicke, 1 

(A)Jfetrf. Vent^ 106. 
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that executors are liable for the neglect or 
devastavit occasioned by their agents, or 
through their own negligence (g). However, 
where a testator bequeathed the interest bf a 
sum to a married woman for life, with poweir 
to- her of appointing the principal, the ei^cutoifs 
applied part of the principal to the benefit of 
the ' wife, she then appointed the whole to hei* 
husband, and his bill against the executor^' for 
di^vastavit was discharged, as he was bound to 
provider for his wife (h). Wherever an ex^dutbr 
pays interest from time ta time to a legatee, it 
is proof of assets ; though one paymeht is noV, 
it is said, sufficient (i). An admission of assets 
to one of several legatees, is an admission tb 
sdl {k) : and if an executor retain a legacy, 
such value as it would have brought at th6 
time of payment or transfer, shall be recover6d 
against him (/). So a payment of one legacy 
rki^s a presumption of assets sufficient to jiay 
all legacies; and equity will oblige the exe- 
cutor, if solvent, to pay all the other legatees 
in full, and will not countenance a bill against 

(g) Hardwick v. Mynd^ i men*s Sons v. Swaimton^ i Ves. 

Anstr. 109 ; Vingrass v. 2?in- 76. 

jieldy 3 Mad. 63. {k) Cook v. Martin^ a Atk. 3. 

(A) Randal v, Hearhy a (Z) Morley v. Birdy 3 Ves. 

Anstr. 360. €28 ; Vmgrass v. Binfield^ 3 

(f) Corporation of Clergy' Mad. 62. 
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the legatees paid to refund (m). On a bii 
against an executor for account, he shall be 
directed to pay the balance of the testator s 
assets into court (n). If an executor suppresses 
a will, yet the legatee will be entitled t thoii^b 
the will has never been proved (o). And if aa 
executor be insolvent, and a sufficient case is 
made out, equity will restrain him, and ap- 
point a receiver of the testator^s assets in hii 
place (p). So if he becomes bankrujrt;, and 
wastes the assets of his testator, the legatee! 
may come in, under the bankruptcy, to the 
full extent of the value of the fund wasted (f)* 
It is observable, that the executor ba3 mort 
complete power over the personalty of \m 
testator, and if he misapplies it, the legatees 
cannot, except in case of fraud, follow the effeoto 
so disposed, even though specifically gifm 
to a legatee (r). Paying money, therefore, tp 
executors, even on goods pledged, is not, 
though paying money to other persons for the 



(i») Orr y, KaimeSf a Ve». (g) Ex parte Shakeshaft, 3 

194. Bro. C.C. 197. 

(n) Curgenxveen v. Peters^ 3 (r) Lord Mead v. Drum" 

AnBtr. 751. mond, 14 Vea. 361 ; S. C. af- 

(0) Tucker v. Philips, 3 finned, 17 Ves. 153, 170; 

Atk. 361. Keane v. Roberts, 4 Madd. 

ip) Utterson v. Mair, 2 Ves. 330, 353. 

J. 9^- 
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private purpose of executors is, considered 
evidence of fraud (s). Where a testator gave 
several legacies, and made JB. his executor and 
residuary legatee, and B. received all the 
assets, and bought land with the money, and 
bought likewise an equity of redemption of an 
estate, on which the testator had a mortgage, 
and died (t) : on a bill brought by the le^ 
gatees against the administrator and heir-at-*. 
law of Bi to be paid their legacies out of tha^ 
real and personal estate, the Lord Chancellor, 
referring to the doctrine of money, as not 
having any ear mark, ordered an inquiry; 
stating, that if it should plainly appear that the 
assets had been so laid out, they ought to be 
restored to the personal estate of the testator : 
and it was decided, that the equity of re- 
demption should be considered assets of the 
testator, and liable to the legacies. 



(f) Hariwick y. Myndy 1 ante\ M^Leod v. DruauHond^ 
Aiutr. 113; Hill V. Simpson f 17 Ves. 172. 
7 Ve«. 153; Kean v. Roberts, (f)R]/aUy. Ryatl, 1 Atk.59. 
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CHAP, v: ../.-., 

Of Security to LegcOeesi^ ^»^" 

♦ ' '■ '/ rill 

A LEGATEE is entitled to an appropWatidh'dT 
part of the personal estate of the testatdr,' "Iti 
ortler to secure his legacy (a) ; but an-- eitM 
cutor cannot be advised to make an apprO^^ 
priation without a decree, except in th^'tfcrfefd 
cents, since, in case of other appr<!>iJTia%^ 
funds proving deficient, the ex6cutdr ^iH*»t* 
liable fdr the deficiency (b): and even'Hiridi* 
all order of the court for an appropriation, ttAf 
^vantage accruing to the fund appropri4t€!d 
will belohg to the persons entitled to the' pHi^ 
cipal (c). If an appropriation be mad^ ih iM 
three per cents, and the stocks fall, the legate*, 
though an infant, will be bound (d) ; btit ittihsil^ 
this fund, which is the fund of the court, be 

chosen, the executor will be liable on a fall (ti). 

• ' • *'fK 

(fl) Green v. Pigot, i Bro. (c) Webb v. Webl^ .D'u^ 

C. C. 103; Terrand v. Pren- 746; Burgess v. Robinson, 3 

ticey Ambl. 275 ; Batten v. Meriv. 9. 

Earnleif, a P. W. 163; Whop- (^^ CkampionU Case, cited 3 

ham V. Wingfield, 4 Ves. 630; Bro. C. C. 147 ; How v. Lord 

Sitwell V. Bernard, 6 Vee. 543. Dartmouth, 7 Ves. 1 50. 

(6) Hutchinson v. Hammond, (e) Cooper v. Douglas, i 

3 Bro. C. C. 128. Bro. C. C. 331. 
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In a late case (/), where a testator directed 
his executors to sell his personal estate, and to 
invest the produce thereof in the funds, and out 
of the dividends to pay an annuity of 200/. to 
his widow during her life, and to divide the 
residue of the dividends amongst his . nephews 
i^nd nieces during his widow's life, and on >har 
d^^ase to transfer the principal of the funds 
to bis nephews and nieces Uving at her decease ; 
by a, decree of the court, 2,000/. Navy five per 
ceosijts (with other funds) were transferred into the 
name of the Accountant-General of the courts 
and the interest of the sum of 4,000/. Navy five 
per cents was ordered to be applied in discharge 
cf , the annuity : on a conversion of tlie sum of 
S(,QQO/. Navy five per cents into 4,200 New 
four per cents, in pursuance of the statute of 
3 ,Geo. 4, c. 9> a deficiency arising in the 
dividends of the sum appropriated to answer 
the annuity, such deficiency was ordered to be 
made up from other funds in court, since the 
appropriation was the act of the court, and 
because the annuity was charged on the general 
residuary estate. The same doc:trine of appro- 
priation holds, notwithstanding the legacy i& 



(y) Dalies v. IVaitiery i Sim. & Stuart, 463, 
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contingent (g)^ and payable at a future day; 
and notwithstanding the executor is the legatee 
for life of the specific iiind ; but not if he be 
absolutely and beneficially the residuary legH"- 
tee (h) : though, according to other cases (i)^ 
"where A. is tenant for life, an inventory only, 
and not security, will be ordered, for the 
benefit of the remainder^man ; and this is now 
the prevailing practice. Assignees for valuable 
consideration, are entitled to the same equity (^. 
Security also has been ordered to be given for 
an annuity payable out of the residue of pet^ 
sonal estate (/) : if, however, the testator has 
entrusted a hand, the court will not reqoii^ 
security without some breach, or tendency to * 
breach of trust (m). Where legacies were 
charged on real estate, several of which i3ecai&e 
payable, the estate was decreed to be sold J the 
legatees entitled in praesenti were ordered to be 



(g) Philips V. Annesley, a (i) Leech r. Bennett, i AtL 

Atk. 58; Heath v. Perrj^^ 3 470; 2 Atk. 321 ; Slantting r, 

Atk. 203, n. 1 ; Johnston v. S/yfc, 3 P. V^. 335. 

Mills, 1 Ves. J. 283; Stud' {k) Supra, n.(g). 

holme T. Hodson, 3 P. W. 304 ; (l) Drinkwater v. Whipham, 

Edgell V. Haywood, 3 Atk. cited 3 Bro. C. C. 259. 

352 ; Gau)ler v. Standermcke, (m) Slanning r. Styk, 3 P. 

2 Cox, 15. W. 335; Hall V. Hoddesdon, 

(A) Palmer v. Maysent, 2 P, \V, 162. 

Dick. 70; lb. 351, 520, 568. ^ /:. . 
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paid, and part of the produce was directed to 
be appropriated to answer legacies of infants ; 
and if the fond appropriated should prove 
deficient, the charge was to continue on the 
estate (w). When a contingent interest is to 
be raised out of real estate, the court will not 
order an appropriation, because the legacy may 
nerer be payable (o) : and where a bequest was 
to an executrix, who declared herself a trustee 
of the legacy for another, and covenanted to 
pay it ; on the executrix's death, her brother 
took out letters of administration to her and 
her testator, and gave the usual bonds ; and it 
was held that the legatees might take advan- 
tage of these bonds, and follow the real estate 
of the administrator de bonis non of the tes* 
tator (p). Between tenants for life and thode 
in remainder, in things which are depreciating 
or capable of immediate sale, though future in 
enjoyment, the property must be valued, and 
the tenant for life is held to be entitled to the 
interest in such valuation for his life (^q). 
Where, however, a life interest in stock was 
given to -4, with a limitation over to J5, with 

(») Dickenson v. Diekenso/i, (p) Ashley v. BaUliey a Ves. 

3 Bro. C. C. 20. 368. 

^ . ^ , , y (q) Howe V. Earl Dartmouth, 

(0) Gau,Ur v. Standem.cke, ^^^ ^^^ . ^^^^^ ^ . 
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the usual clause to trustees to vary the securities 
of the money invested in stock, &c. ; as between 
the tenant for life and those ultimately entitled, 
there is not any equity to have the fund 
changed, but they must take the fund as it 
is left at the testator's death (r). As between 
a residuary legatee and legatees of certain sums, 
to be paid after the decease of ^., the coi^ 
will not allow the security of the legatees in 
gross, to be decreased by an appropriation of 
part of the ftmd, in order to enable the resi- 
duary legatee to acquire the immediate enjoy- 
ment of his legacy, since the fund appropriated 
may deteriorate in value, to the prejudice of 
the legatees entitled after the death of A. («). 
And an appropriation to answer the intent of 
the testator, will be directed for the benefit of 
future and contingent legatees, even though 
the whole residue, by that means, should \)e 
required (0» 

(r) Lord v. Godferry^ 4 den^ 1 Sim. & Stuart, 363. 

Mad. 458. (0 JDeffi,h v. GoUschmdt, i 

(«) Soundy V, Benyonf 3 Meriv,4i7. 
Bro. C. C. 357; Breton Y.Clif" 
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Of Marshalling. 

■ • • # 

W^HENEVER a deficiency is created in the per- 
sonal estate, by the payment of specialty debts, 
(or such debts as affect the real estate, though 
primarily payable out of the personalty) equity 
iritei'poses, and directs that legatees, who have 
only the pereonal fund to resort to, shall stand! 
in the place of those creditors who might have 
been' paid out of the realty (a); or in other 
words, if A. has a charge which may be paid 
out of two funds, and JB. has a charge which 
is payable out of one of those funds only, if 
A. ii^ paid out of the latter fund, then B. shall 
stand in A/s place, as a creditor on the other 
fund, to the amount subtracted from JB/s fund, 
for the purpose of paying A. To this doctrine 
equity leans strongly,' in order that all creditors 



.' r* 



(a) Former v. Cook, 3 Bro. v.Loman^ 3 Vee. 139 ; Mogg v. 

CJ. C. 351; Burton v. Pierre- Hodges, 2 Ves. 53; Arnold v. 

oon^ a P. W. 80; Z^con v. Chapman, 1 Ves. 110; Nor* 

^Ip'Hnif 1 Ves. 312; Hanhy man v^Morrell, 4 Ves. 770. 

v.JW^rff, Ambl. ia8; Pearce ■ , 
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may be satisfied (b) ; thus, legatees have been 
decreed to stand in the place of mortgagees, to 
the extent they had exhausted the personalty (c). 
Assets are marshalled between legatees un- 
der the same will, where part of the legacies 
are charged on the realty together with the 
personalty, and some of the legacies are charged 
only on the personal estate (d) ; and also be- 
tween legatees under a will and codicil, under 
similar circumstances (e). Between legatees 
and specific devisees of real estate, there is not, 
however, any marshalling of assets, whether 
the legacy be either, a general or a specific 
legacy (/) ; because the application of this 
doctrine, in such a case, would defeat the very 
object of the testator. If leaseholds, however, 
are specifically bequeathed, and land is also 
devised, which is subject to a mortgage, if the 
general personal estate be exhausted, the de- 
visee of the realty must take the land devised 
to him cum onere, and shall not call on the 
legatee of the leaseholds to discharge the mort- 

- (A) Laeon y. Mertins^ i Ves. W. 4212. 

31a. (^f) Haslewood v. Pop€f 3 

(c) Forrester v. Lord Lee, P. W. 333 ; Cliflon v. Burt, 1 

Ambl. 174; see,howcTer, Keel- P. W. G78 ; Heme v. Afeyric^, 

1^ V. Brotm, 5 Ves. 362. 1 P. W. 304 ; Forrester ▼. L^ 

(cQ Biigk V. Damleyy 3 P. Ambl. 173 ; Aldmh v. Cooper, 

W.631. 8VC8.396. 

(je) Masters y. Masters, 1 P. 
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gage debt (g). So general legatees m^y come 
on the real estate, where the real estate is 
primarily charged with d^bte, or where a mort^ 
gage debt is satisfied out of the personal estate, 
to which the real estate devised was primarily 
liaUe between the heir and executor (h) ; and 
as against a residuary devisee of real estate 
charged with debts, the assets shall be mar- 
shalled^ such devisee being entitled to the resi- 
due only after all charges and incumbrances are 
satisfied (i). If the paraphernalia of a married 
woman be applied in payment of debts, (to 
which they are liable,) notwithstanding a devise 
of land charged with the payment of debts, the 
widow shall have compensation out of real 
estate which descends (J). And if the par^r 
phemalia of the testator's wife are applied in 
payment of debts, she will be entitled to come 
in on the trust of a term charged with debts, 
to the extent of the value of such paraphernalia ; 
and to such extent, she is entitled to priority 
over legatees (k). And where A. contracted 

(g) O'Neal V. Mead, i P. W. 128 ; Chaplin v. Chaplin y 3 P. 

694- W. 368, n. 

{h) Bonner v. Bonner, 13 (j) Prohert v. Cliffbrd, 

Vdk 379 ; Aldrich v. Cooper, Awbl. 6. 

a V?e8. 397 ; Topping v. Top^ (k) IncMon, v. NirfthcoU, 3 

fii/ig, 1 P. W. 730 ; Hade^ Atk. 438 ; Aldrich v. Coopety 

toood V. Pftpe, 3 P. W. 3«3. 8 Vw, 397. 

(t) Hanhy v. Roberts, Ambl. 

X 2 



308 OF MARSHALLING [pARTIli^ 

for an estate, and paid part of the purchase 
money, and died, leaving B. his devisee and 
executor ; on a devastavit by JB. of the per* 
sonalty, the real estate was held liable to bear 
the charge, to give effect to a legacy (7) : and 
so, it is said, in case of a devastavit by a 
trustee (m), who is likewise the deyisee of real 
estate charged with legacies. This doctrinie 
is applicable only where the legatee has . an 
established claim solely and distinctly on the 
personal estate, and never takes place where 
the legacy fails to affect the real estate, in con^ 
siquence of an event which happens subse- 
quent to the death of the testator (n). * It i» 
observable, that between real and personal re^ 
presentatives there is not any such eqiuty; 
where, therefore, an estate was devised to 
be sold, and converted into money, to be 
applied in payment of several legacies, the 
legacies were answered out of the personalty ; 
and on a bill, by the next of kin, to have the 
estate sold, and to stand in the place of the 
legatees to the extent they had exhausted the 
personal estate, the bill was dismissed^ under 

(t) PoUexfenv, Moore, 3 Atk. (n) Prose v. Abingdon^ cited 

373 r AusUn V. Hakey^ 6 Vcs. in Pearse v, Loman^ 3 Vcs. 

4^. ' 1 39 ; Duke of Ckandos v. Lord 

(m) Hardwick y.Mynd^ 1 Talbot^ aP. W. 6isr.. . 
Anstr. 114. 
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the general rule, that the heir shall take all the 
real estate, or the produce of the real estate, 
that is not, for a defined and specific purpose, 
given away by the will (0). Even where a 
personal charge merged in the realty, equity 
would not raise it in favour of an administrator, 
because the funds must be taken as they are 
found (p). Nor can assets be marshalled in 
favour of & charity (g), since a devise of the 
produce of land to a charity is, by law, void ; 
a^ is also a bequest of money, to be invested 
in land, in favour of a charity (r) : Lord Hard- 
wicke, however, approved of marshalling assew 
in favour of a charity (5). A residuary legatee 
of personalty is not entitled to this equitable 
doctrine, because, unless the personal estate 
be sufficient for the purposes of the will, there 
will not, in fact, be any residue, and conse- 
quently the residuary bequest must be nuga- 
tory (0- 

Xo) Hale y. CoXp 3 Bro. C. 53 ; Forster v. Blagden, Ambl. 

C. 333; Chitty V. Parkerj 2 704 ; Hollyard v. Taylor, 

Vie«. J. 271. Ambl. 713 ; 3 Bro. C. C. 379 ; 

{f>) Lord Compian v. Cwi- Maheham v. Hooper, 4 Bro. 

deny a Ves. J. 365; JLorrf-v. €.C. 150. 

Gf^iferry, 4 Madd. 458 ; Choaie (s) Attorney - General v. 

r,YateSj 1 Jac. & Welk, 102. Graves, Anndbl. 158. 

v^^> ^«^.y- 'C%iWj, Ambl. (t) Arnold y. Chapman, i 

526; Attorney-Genial y. Ccid- Yes. iio; Purse v. Snaplin, 

Ufell, Ambl. 635. 1 Atk. 418 ; Choates v. Yatei, 

(r) Mogg V. Hodges, 2 Ves. 1 Jac. &: Walk. 102. 

x3 
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CHAP. yij. 



Parol Evidence. 



Parol Evidence, though much disapprove 
by mwiy judges, and where admitted g^e- 
r^Ily discountenanced, is still allowi^d by courts 
both of. law and of equity, where there is a 
Latent ambiguity (a) ; and also in cases . of 
fi[!a.ud, or mistake, or to prove identity, or coj- 
lateral satisfaction (b) ; but not to explain a 
written paper, or a patent ambiguity {c). 
" Parol evidence, ought, says Lord £idon (d)t 
to be admitted in a latent, though not in a 
patent ambiguity ; and it ought to be sidmitted 
to rebut equities founded on presumption, and 
perhaps to support a presumption, to oust an 
implication, and to explain what is parcel of 
premises granted or conveyed; though parol 
evidence is not allowed to show a testator 



(a) Baugh y. Read^ i Ves. (c) Delmare ▼. RobeUof i 

5^7; Nourse v. Finch, 4 Bro. Ves. J. 413; Noursev. FmAy 

C. C. 248 ; Cardess v. Care- ante ; Hampshire v. Pierce, « 

less, 1 Meriv.390. Ves. 217. 

(Jb) Nourse v. Finch, 1 Ves. (d) Druce v. Denisan, 6 

857;S.C.4Bro.C.C.248;Hor- Ves. 397; see also Pole ?. 

ney V. Finch, s Ves. 79 ; Blink- Lord Somers, 6 Ves. 383, 
horn V. Feast, 2 Ves, 28. 
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xsLtoxit aiuother person's estate ; though, a paper 
annexed to a will^ and written on the sam^ day 
by the testator, was allowed in evidence for this 
last purpose/' It has been admitted to show 
aa executor waa entitled to the residue^ notr 
mthstanding he took a legacy by the will ; and 
in: that case the evidence went to show what 
the testator considered he had actually done 
m favour of his executor (e) ; and evidence 
was admitted that he had stated, ^^ that all he 
had was to go to his executor, and he had' 
settled his affairs/' Again, parol evidence has^ 
been admitted where a mistake has been made 
in the name of a legatee, and there is not any 
one to answer the description (/') ; and where 
there were two of the same name (g) ; so thi* 
evidence has been admitted on a bequest by at 
bachelor, to prove who had acquired the repur 
tation of being his children (A) ; it has been 
aim admitted, to show that a legacy was in- 
tended to be discharged from debts owing/ 
to the testator by the legatee {i)^ the t6sta^ 

(je) Gennel y. Leaothwaitef 2 1 Ves. 331 ; Smith v. Coiie^» 6 

Yes. 47a ; S. C. 2 Ves. 650 ; Ves. 43, and cases cited. 

Petit V. Smith, 1 P. W. 9; (g) Cardess v. Careless, l 

Rutland v. Rutland, 3 P. W. Meriv, 390. 

aod ; Dick v. Lambert^ 4 Ves. (A) Beachcroft v. Beachcr^^. 

730 ; Langham v. Sanford^ 2 \ Mudd. 43a 

Meriv. 17. (i) Eden v. Smi^^ 5 Vet^ 

C/) Goodinger v. Goodingsf^ 341. 

x4 
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t6TS :son in law ; in this case, memoranda, 
account-books, and letters were admitted in 
^l^videnee, to prove that the testator meant to 
discharge j4. from such debts, and to confer 
a benefit on him by the bequest (k): So pani 
di^ehce was admitted, where the name c^ 
a mother was mentioned by mistake for her 
dfl^ghter^s name, and the mother acknowledgted 
liie mistake (/). Again, parol evidence has 
been admitted where the Christian name of a^ 
legatee was mistaken ; as where a testator had 
only one brother at the date of his will, called 
Samuel, and he gave to his brother by the 
name of Edward, who had been dead some 
years previous to the date of the will (m). So in 
at* bequest to my son A^ where the testator had 
two. sons of that name (n), parol evidence has 
been admitted. Again, where the initials only 
of a legatee's name were written (o), this 
etidence has been admitted. And where the 
will is uncertain, as on a bequest to my four 
children, where the testator has six, four hj Aj 
and two by B, the like evidence has been ad- 
mitted ; though, under a general bequest to 

(it) Eden v. Sm^b, 5 Ves. Vcs. J. 266. 

355. («) Cheneys Case^ 5 Coke, 

{I) Oarhey.Norris.sVes. 68. 

361. (o) Abboi Y. Mastitf-zVei* 

(m) Parsons ▼. Parsons^ 1 149. 
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Children, "such evidence would not be i^eoeivedCp); 
The same evidence is admissible to rep^el aa 
equity, ivhich is itself only a pi^esumption (y): 
but it Is not admissible to rebut a presumption 
arising from a rule of law, or against the ex- 
press words of a will (r). It has been ad- 
mitted to prove, that a sum paid by a father 
was intended to be an advancement, where, 
by his will, the father directed his executor 
to lay out 300/. in putting his son out an 
apprentice (5). It has also been received to 
ascertain the amount of a residue (0 : but it is 
not admissible either to add to or subtract 
from a will (u) ; as that a legacy to A. was 
intended to be given by the testator, because 
the admission of this evidence in such a case 
would be, in effect, of greater mischief than 
a nuncupative will. Nor is it admissible to 
prove an intention to exercise a power, be- 
cause equity cannot relieve against the non- 
execution of a power, and the evidence would 
therefore be useless (x). And this evidence is 

ip) Hampshire v. Pierce, 2 Atk. 78. 

Ves. 217. (t) Nourse v. Finch, 4 Bro. 

(9) Granville v. Beaufort, 1 C. C. 245. 

P.W. 114, n. 3. (a) Whitton v. Rus^U, i 

(r) Hurst v. Beach, 5 Mad. Atk. 448. 

361. (^) Molton V. Hutchinson, 1 

(*) Rosewell v. Bennett, 3 Atk. 559. 
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^mitt^ to prove 9uob eonyersatioBs only 9 w 
tpto^r^d a.t th^ time of the testator^s makiiig 
Y^ will (jf) ; but parol evideocet if doubtful 
or cooteadii^tory, muat be laid aaide {z). 

(^) ^our^e V. fViiM, 4 Bro., 9 yeriv. i)9* 
C. C. 345 ; S. C, 1 Ves. 0^) JTMtf. 
344; Lan^Aom v. Sandford^ 
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T7|7^E now come to the means by whick 
^ ^ Legacies may be defeated : partially or 
totally. These means arer — 

1st, By revocation; 

2d, By ademption ; 

3d, By lapse ; 

4th, By satisfaction ; 

5th, By waiver ; 

6th, By election ; and 

7th, By abatement, where there is a defi- 
ciency of assets. 



CHAP. I. 
Of Revocation. 

Revocations are either express or implied. 
By the Stat. 29 Car. 2, c. 3, s. 6, no device 
of land can be revoked, except by will or codicil 
in writing, or other writing declaring the same, 
or by burning, cancelling, tearing, or oblite- 
rating the same^ by the testator liimself, or 
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some other person in his presence, and by his 
sanction and consent ; but the same shall remain 
and continue in force until the same be burnt, 
cancelled, torn, or obliterated by the testator, 
or by his directions; or unless the same be 
altered by some other will or codicil in writing, 
of some other writing of the devisor, si^ed iij 
the presience of three or four witnesses, declar- 
ing the same (a). And a will, to revdce a 
prior will, must be found to be diflfereat to, or 
inconsistent with, the will which such subse- 
quent will revokes, as well as executed in 
conformity to the statute (b). 

Of Express Revocation. 

t 

A WILL or testament may be revoked by 
cancellation, or by its destruction by the devisor 
or testator (c), if done animo revocandi {d)\ 
but cancelling one part of a will does not, 
without an apparent intention to revoke the 



(a) Ellis V. Smithy i Ves. J. 
li; Es parte Earl of IlchesteTf 

7 Yes. 872, 374. 379- 
. ,(b) Swinb. 30, et seq,\ Har* 
toood V. Goodrigktf Cowp. 93 ; 
§. C. 7 Bro. Pari. C. 344; 
P. gS»ep. Ti 412; Pew. De- 
vises, s^jyetseq,; Ex parte Earl 
GfUchester, 7 Ves. 370, 379. 



(c) Mence v. Mence, 18 Ves. 
350; Harroood v, Goodngktf 
Cowp. 98 ; Moore d. Medatffk 
V. Moore, 1 Philli. Rep. 401 « 

(rf) Johnston v.Vohnstony t 
Philli. Rep. 466; BuUe^Aam^ 
Gdbert^ Cowp; 5a ; fWwof t. 
Pratty 2 Brod. & Bing. ^i 
Swinb. 82. 
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whole will, operate as a revocation, further 
than the cancellation extends; though any 
further devise, in substitution of the cancelled 
devise, will be inoperative, without a republi- 
cation of the will (e). It is observable, that the 
cancellation of a will, is a revocation to a 
duphcate of the sanae will (/). The law .on 
the subject of cancellation is thus stated by 
G. J. Dallas (g) : *' The effect of cancelling a 
will depends on the validity of the second will, 
and ought to be taken as one act, done at the 
same time ; so that if the second will is not 
valid, the cancelling the first, being dependant 
thereon, ought to be looked on as null and 
inoperative (A)/' And the cancellation to revoke 
a will must be completed, so that tearing a will 
in part, and desisting by entreaty, &c. from 
completing his intended cancellation, will not 
be sufficient to revoke a will ; however, the fact 
of the cancellation being complete or not must 
be decided by a jury (i). 



(e) Ont/ons v. Tyrer^ 1 P. (g) JVinsor v. Pratty 2 Bro. 

W. 346 ; Stdton v. Sutton, & Bing. 656. 

Cowp. 814; S. P. Short d. (h) Swinb. 52; vide also 

GastreUy. Smithy 4 East, 438; Burtemhaw ▼• Gilbert^ Cowp. 

Wimor v. Pratt, a Bro. & 53 ; Hartvood v. Goodrigkt, 

Bing. 656. Cowp. 92. 

(/) Bwrtenshato v. Gilbert, (») Doe v. Perkim, 3 Btnu 

Cowp. 54. k Aid. 490. 
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Of Implied Revocation. 

The Stat. 32 Hen. 8, c. 1, empowered those 
only who had or should have estates to de^ 
vise the same; therefore, if a person have an 
estate, and devise it, and subsequently alter 
the estate, so as to make it, in contempla- 
tion of law, a new acquisition, it will not 
pass by the will, unless republished. There- 
fore, a devise of real estate may be re- 
voked by a change in the fee, or entire estate 
of the testator, viz. by parting with the fee, 
notwithstanding the testator take a re-convey- 
ance of the same estate (k) ; and this is the 
case, though the disposition be incomplete by 
reason of want of livery, &c. (/). And even 
where a person contracted to purchase the fee 
of certain property, and then devised the estate 
so contracted for ; and the uses in the convey- 



[k) Pvthury v. Tretilian, Cave v. Holford^ 3 Ves. 663 ; 

1 Ron. Abr. 6^16 ; Dyer, 143 ; Vatoser v. Jfffhrys, 2 Swanst 

Beard v. Beard,' 2 Atk. 72; 274. 

lEx parte Earl of Zlckestery 7 (/) Burgoyne v. Fox, 1 Atk. 

Ves. 373; Sparroxv v» Hard- 576; Vatoser v. J^^hys, ante; 

easHej 3 Atk. 802 ; Holfbrd v. Ex parte Earl of Hchester] 7 

Otxny, 7 Term Rep. 399 ; Ves. 370. 



CM. u] OF REVOCATION. 3X9 

ance, executed subsequent to such will» were 
such as to bar dower ; it was held to be a revo- 
cation of the devise of such estate, which wiM 
previously good in equity {m) ; and for this 
reason, a contract to sell is, in equity, a revo« 
cation («), if the contract he such as the court 
of equity would decree to be specifically per- 
formed (nn). So a fine (o) or recovery (p ), which 
disturbs the seisin, will operate as a revocation 
of a will. It is observable, that a surrender of 
copyholds will not c^erate as a revocation of a 
will of those copyholds surrendered to the use 
of a will (q). A revocation may be partial, \iz. 
for a partial interest, or for a particular purpose, 
as securing money (r) : and the latter rule 
applies in equity, though the whole fee be 
parted with to the devisee under the will, 
if simply for the purpose of securing money, 



{m) KnoUys v. Alcock, 7 
Ves. 564; Bennet v. Tanker* 
viUe% igVes. 178; Raidim v. 
Bnrge$t 3 Ves. & B. 385 ; 
Ward V. Uoore^ 4 Mad. 368. 

(ft) RaiMfis V. BurgeSf 2 
Ves. & B. 385. 

{tin) KnoUys v. Alcock ^ 7 
Ves. 558. 

(0) Doe T. DUnci, 2 New 
Rep. 401. 

(/)) Bennett v. Wade^ 2 Atk. 



325 ; Sparroto v. Hardcastle^ 3 
Atk. 803 ; Mamvood v. Turner^ 
3P. W. 165; Vamser v. Jefi 
ferys, 2 Swanst. 273. 

(q) Vamer v. JefferySy 3 
Born. vSc Aid. 463; S. C. s 
Swanit. 268. 

(r) Harkness v, Bayky^ Prcc. 
Ch. 515; Parson t. Freemani 
3 Atk. 741 ; Harmand v. Og- 
lander, 6 Vei. 199 ^ S. C. t 
V«i.io6. 
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aiid.\vithout.any intention of otherwise altering 
the estate («). So a codicil may be a revo^ 
cation of a will, conditionally only, as in caae 
the ; testator . should die before he joined biA 
wife, I an,d this condition will be construed 
strictly (fy. Taking a conveyance of the- kgul 
fee» where the testator had the equitable fee 
at the time of devising the same (u); or making 
a. partition simply, does not amount to a 
revocation (t;). 

.; A will may be revoked impliedly also, by a 
cj^iange in circumstances ; as by the marriage of 
the. testator, and birth of a child, subsequent to 
tjbe date of his will (a) ; and notwithstanding tbe 
testator has children by a former marriage (&)• 
So marriage, and the pregnancy of the wife, 
with the knowledge of the husband, and the 
subsequent birth of a posthumous child after 
the death of the father, will revoke a will 

(*) Vatoser v. Jeffhri/s, 2 KnoUys v. Akocky 7 Ves. 564. 
Swanst 273; over-ruling fliar^- (a) P. Shep. Touch. 410; 

ness V. Bayley^ Prec. in Chan. Swinb. 565 ; Cook ▼. Ootty, 

514. 1 P. W. 304; ^ieath T. Ym/i, 

(t) Sinclair v. i/owe, 6 Ves. 1 Ves. & B. 397 ; iVdUnglmi* 

608. Wellington^ Burr, s 1 65 ; Jdb* 

(u) Roll. Abr. 616, pi. 3; stony. Johmtoriy 1 Hull. R«p. 

Ward V. Moore^ 4 Mad. 361 . 496. 

(0) Bisley v. BaUinglaSy C. {h) Holknoay v. CAmk 1 

T. Baym. 240 ; Rawlitu v. Phill. Rep. 339. 
9urg€Sf 2 Ves. & B. 385; 
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equally, as well as where the child is born 
during the parent's lifetime (c) : however, a will 
made subsequent to a marriage will not be 
revoked by the birth of a posthumous child, 
though the parent was, at his decease, ignorant 
c£ his wife's being ensient {d) ; but such pre- 
sumption of revocation is raised only where 
there is a complete disposition, entirely disin- 
heriting the subsequent born children (e) ; and 
it will be rebutted, if the testator does any act, 
subsequent to his marriage, inconsistent with 
the presumption of revocation, as by referring 
to the will, as existing and effectual for the pur- 
pose for which it was made {/). Such pre- 
sumption of revocation is, also, rebutted, if a 
settlement be made on the second marriage (g) ; 
0r if the children of such marriage are provided 
for by the will (A). A bequest is not revoked, 
hy the testator marrying a person who is a 
legatee or devisee under his will (i). Marriage 

* • ■ 

I ^(e) Doe V. LatUMskire^ 5 (g) Ex parte Earl of li- 

Term Rep. 49. Chester^ 7 Yes. 348. 

id) Doe T. Barford, 4 Maul. 
A Selw 11 ^^ Kennebel v. Scrqfton^ 3 

-(.) Sheppard v. Sheppard, ^"^ 530; Ex parte Earl of 

Dougl. 38, n. 10; KcanebelY. I^chetter, ante. 

Scnftm, 3 EMt,54i. ^j^ Embank v. HaUmdl, 9 

(/) Brady v. Cubit, i Dougl. 3,^ p. C. 220. : 
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alone is a revocation of a woman « will (ir) ; 
and republication, even though she survive ha 
husband, is nece^ary after she becomes sole, 
to give effect to the same will (/). -But where 
A. and jB, two sisters, mutually nmde wills, 
each in favour of the other, in the event of 
death ; and one married, it was held the will of 
the other was not revoked (m). Again, where a 
bequest was in the nature of an appointment of 
money, over which the testatrix A. had a 
power of appointment, to trustees in trust for 
il/s residuary legatee, after mentioned in her 
will, and A. appointed her son £. residuary 
legatee ; by a codicil, the testatrix revoked bor 
residuary bequest, and appointed J3* and C 
her residuary legatees, as tenants in common ; 
it was held, that the revocation did not extend 
.to the property appointed, and that JB, bemg 
the person designated in the will as residuary 
legatee, should be solely entitled to the money 
over which the testatrix had a power of appoint- 
ment (n) ; since money, subject to a power, 



(]c) Doe V. Staple^ 2 Term (m) Hinckley v. Simmons, 4 

Rep. 695 ; P. Shep.Touch. 410 ; Ves. 165. 

Swinb. 145. (n) Roach v. Hai^nes^ 6 Ves. 

(f) Forse v. Hemiting^ 4 Co. 156, affirmed 8 Ves. 584. 
Rep. 60. 
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will not pas8 simply by the bequest of a resist 
due (q). 

By the 29th Gar. 2, c. 3, s. 22, no testament 
concerning personal estate can be repealed^ 
nor any clause or bequest therein altered or 
changed, by any words^ or will by word of 
mouth only, except the same be, in the testa^" 
.tor's lifetime, committed to writing, and aft^r 
the writing thereof read to the testator, and 
allowed by him, and proved to be so done by 
three witnesses at least. A will of personal 
«rtate may be revoked also by cancellation, or 
by burning, tearing, or oblitemting the same 
by the testator, or by some other person by his 
sanction, and at his request. A revocation may 
also, aa to personal estate, be by an incomplete 
iRstriunent, provided the testator, by such 
instrument, discloses an intention to revoke (r) : 
but a voluntary gift, to take effect after the 
.t96t9XibTB death, by an instrument in the form 
of ^ .deed, will not be revoked by a subse- 
quent will, in favour of volunteers, though the 
deed be found in the possession of the donor (s). 
Indeed, all devises and bequests are revo- 



(^q) Buckland v. "Bartun^ 2 Col Rep. 35 ; Attorney-Geni' 

Biack. 136; Andriuts v. Em- ralv. Ward, 3Ves. 327. 

mot, 3 Bro.C. C. 301. {$) Boi^hionv. Boughtony 1 

(r) Jackson v. Jackson, 2 Atk. 625. 

Y 2 
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cable by a testator, even by his deed {t); 
since a will is complete only from the testator's 
death ; and such revocation may be made, if 
the legacy be charged on the personalty, or on 
realty as the auxiliary fund, by a written paper 
unattested (w) ; but equity does not favour revoca- 
tions contrary to the intention of the testator (ir). 
A bequest, if revoked by mistake in fact, will, 
on the intention, be supported; as* where a 
bequest was to A. and Bj and the testator 
revoked the bequest, stating that A. and B. 
were dead, which was not the fact ; the court 
held that the bequest should be supported (y). 
And a legacy revoked by a codicil, and by 
interlineation, may be revived by cancellation 
of the codicil, though the interlineation still 
remain (z). By construction, a revocation may 
be confined merely to the residue, because 
other specified articles, given to the l^atee 
by the same clause, are deemed specific (a). 
It seems doubtful, where the revocation, by a 

(0 JUsle T. Lisle, i Bro. (y) Campbell t. Frendi, 3 

C. C. 533. Ves.J. 321. 

(u) Wyndham v. Chetwf^, ^^^ p^^^^ ^ ^^^^ ^ ^^^ 

1 Burr 433 ; Attame^^Gene^ ^^g . ^.^^^ ^, p^^^^ ^ g^ 

ral V. fFard, 3 Ve«. J. 331 ; ^ Bing.656. 
Skrymsker v. Northcofe, 1 

Swanst. 567. (^) C^^a''*^ v^. Builer, i Merir. 

(x) Carte v. Catie^ 3 Atk. 30?. 
179- 
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codiciU is of a legacy mistaken in amount^ 
whether the legatee will forfeit his legacy or 
DO (b). A will though revoked may be revivedt 
and rendered effectual, by republication by a 
codicil (c), provided such codicil be, as to 
lands, duly attested to pass real estate (d), even 
though the codicil relate to personal estate 
only (e) ; and the will may, for some purposes, 
be read as made at the date of republica- 
tion (/). A will, intended to be revoked by a 
subsequent will, will be established, if such sub- 
sequent will is ineffectual, or is cancelled (g) ; 
but cancellation of such second will, will not 
of itself be sufficient to revive a will expressly 
r/evoked or cancelled (k); the original will, to 
be. rendered effectual, must be repubhshed. 
It is doubtful whether a will, revoked by a con- 
tract, would be revived by an abandonment of 
the contract, in the testator's lifetime, without 
a. republication of the will (i): if, however, as 

{b) Lord Carrington v. Payie, (g) Winsor v. PraU^ a Brp. 

5 Ves. 433. & Bing. ^s^ ; Goodrigkt r. 

(r> 'Strathmore r. Boioe^, 7 Olaxier^ 4 Burr. 2514. 

Term Rep. 482. (A) P. Shcp. Touch. 413; 

{d) GaUtni v. NobUf 3 Meriv. Stride v. Cooper^ \ Phill. Rep. 

691; Perldns y. MicUdhwaitet 33^; ^ow, Dev. 551, 553; 

1 P. W. 275. Watk. Prin. 4th edit. 245. 

(tf) Barnes v. Croiue, 1 Ves. (i) KnoUys v. Alcock^ 7 V«. 

J. 486. ^6Q ; Bennett v. Lord Tanker^ 

if) Carleton v. Griffiths^ I viUe^ 19 Ves, 173. 
Burr. 554. 

Y 3 
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before observed, the will is revoked by a good 
and subsisting contract, at the testator^s death, 
no event after the testator's death could .revive 
the will. 



CHAP. II. 
Of Ademption. 

Ademption is a doctrine confined to specific 
legacies. 

What shall be an ademption of a debt 
specifically bequeathed, is a point of considera- 
ble difficulty, from the variety of decisions. 
A distinction was formerly made between a 
voluntary and a compulsory payment (a) ; the 
better opinion afterwards appeared to be, that 
such a bequest was not adeemed either by a 
voluntary or compulsory pajrment (6), with- 
out some intention disclosed, that the testator 
meant to deprive the legatee of the benefit be 

(fl) CrocJcat v. CrocJkcUy 2 P. General v. Pyfe, i Atk. 435* 
W. 165; Lawson v. Stitch, 1 {b) Thoftiond y, Suffidk, i 

Atk. 508, and cases cited P. W. 464 ; Ashton v. AMoriy 

n. 2 ; Ashhurner v. M^Guire, 3. P. W. 385 ; Innes v. John' 

2 Bro. C. C. 108; Attorney' stony 4 Ves. 574. 



once inteiided him (c). In Drinkwater v. 
i^oikoiftery^ 2 Ves. &. 624y it was decided^ that 
a voluntary payment of a debt, i^ecifically 
bequeathed, was not any ademption, since 
the payment did not create any alteration of 
the testator's intention; nor should a com- 
pulsory payment) of itself atnount to an 
ademption, as it might be done for the sake 
of the legatee. The fact to be ascertained 
is, the intention of the testator in requiring 
payment: Lord Thurlow thus states the doc- 
tnne, " The bequest of part of a debt, or the 
value of a jewel, is adeemed by payment, or 
receipt of value by the testator, by reason of 
the annihilation of the subject, though the 
same is not an ademption properly so called, 
tke same depending on intention (d)" Nor was 
a bequest of specific bills of exchange, drawn 
and accepted by the East India Company) 
adeemed by payment in the usual mode, by 
the East India Company, their usual course 
being to pay these bills in rotation (e). So iit 
lias been held (/% that calling in money^ due 
on nKyrtgage, was not an ademption of the 

(c) Hambling v. Lister ^ Potter , 2 Cox, 182. 

Ambl. 402 ; Attomej/' GenC' (e) Coleman v. Coleman, s 

rai r, Pwrlen, Ambl. 568. Ves. J. 6^9* 

(rf) Badrkk v. Steven$, 3 (/) Le GricB v. ^«Vu*, % 

Bro. C. C. 432 ; Stattley ▼. Meriv. 50. 

y4 
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bequest of the money so due. Again (g), 
where, on a bequest of interest, due on a sum 
secured by mortgage, with an averment as to 
the amount, the testatrix received interest 
subsequent to her will, to the amount of the 
sum due at the date of her will ; yet, on evi- 
dence, it was decided, that the testatrix had' 
received interest due only subsequent to her 
will, and that the sum bequeathed still being 
due, and intended by the testatrix to remain 
due, for answering the purposes of her will, 
the bequest was not adeemed. Again, where 
there was a bequest of a particular debt, with 
a direction, that if the money due, or aoj 
part of it should be paid, the legatee should 
receive so much money as should be equal to 
the part of the debt paid ; a release by the 
testatrix afterwards, was held not to be an 
ademption, and the general assets were con- 
sidered liable (Jk). So under a bequest of a 
sum of 500/. to -4, viz. 400/. due from JB, and 
100/. in money; where the testator received 
part of the money due from £, and took a 
bond for the residue, it was held that this was 
not an ademption, being merely an appropria- 

{g) Graves v. Hughes^ 4 (A) Thomond v. Lord Suf- 

Madd. 390; Hambling v. Lis- folk, 1 P. W.46iy and see note, 
tefp Ambl. 401. 464* . 
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tion of a particular fund for payment bf tht 
bequest (i). This bequest was considered to 
be a general legacy, payable out of specified 
funds (k). Again, the receipt of dividends od 
a debt due from a bankrupt, was not held an 
ademption of the bequest of that particular 
debt, this act of the testator being an act of 
necessity (/). And a bequest of rent due, has 
been held not to be adeemed by receipt of the 
same rent, because it was said by the court 
the rent might be in danger (m) ; but it has 
been also held (n), that money due on a note 
of hand, was adeemed by receipt of the same 
money by the testator, and an appropriation 
of part thereof to his own use. According to a 
recent case before the Chancellor (o), it is laid 
down, that " whenever the thing specifically 
given does not exist at the testator's death, 
the legacy must fail, unless the fund pointed 
at was merely the primary fund to pay the 
legacy, as distinguished from a specific legacy/* 
A specific bequest of stock, is adeemed either 
in toto or pro tanto by a sale of the whole 

(>) Orme v. Smith, 2 Ves. (m) Ford v. Flemming, a P. 

C8i. W.470. 

(Jc) Saville v. Blackett, 1 P. (n) Fryer v. Morris, 9 Ves. 

W.JjdiAshburnery.M^Guire, 360. 

2 Bro. C. C. io8i (0) Baker v. Rayner, 5 

(I) Ibid. 2 Bro. C. C. 108. Madd. a 17. 
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or part of it, by the testator (p) : but such a 
bequest is not adeemed by a change c^ the 
testator^s interest from equitable into legal ; as 
by a transfer by trustees, to the testator, of 
sums in the funds^ to which he is equitably 
entitled (q) : nor is a similar bequest adeemed, 
M rather satisfied, by a transfer by the testator 
ia his lifetime, of an equal or greater quantity 
of stock, into the names of himself, and of the 
legatee (r) : it might, it is apprehended, be 
contended in equity, that the legatee^s name 
wad used merely as a trustee for the testator, 
and that the testator had, in fact, the eixbre 
control of the stock in equity. A specific 
bequest is such as the testator has at the 
date of his will ; and therefore, a specific be- 
quest of stock, which the testator had at the 
date of his will, cannot, if adeemed, be revived 
by a purchase of the same quantity of the like 
stock, after the date of his will, without a 
codicil confirming such will (t) ; and a legacy 

(p) Purse V. SnapHriy 1 Atk. (jt) Carkton v. Griffsths, Biut. 

414; Barton v. Cook^ 5 Ves. 554; Perkins y. MkHethwaUt 

464; Humphrey v. Humphrey^ 1 P. W. 275; Coppin v. Ferm/' 

2 Cox, 184; Pist V. Camel' hough, 2 Bro. C. C. 297; 

Jbrdy 3 Bro. C. C. 170 ; Sibletf Drinhmter v. Falconer, s Ves. 

V. Perry, 7 Ves. 629. S. 626 ; Lunn v. Bank of 

{q) DingcoeU v. Asketv, 1 England, 15 Ves. 569; Roeme 

Cox, 427. V. Roome, 3 Atk. 180 ; CarUr- 

(r) Wetherhy v. Dixon, Coop. Cai-te, ib. 179. 
281. 
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satisfied, will not be revived by republication (ti)^ 
Leweholds, specifically given, are adeemed by 
renewal (x\ even though all the lives were 
dead previous to such renewal; because the 
identical lease, which the testator possessed at 
the date of his will, does not exist at his 
death (y). But this doctrine must be under- 
stood of the legal interest, for an equitable in- 
terest in a term, is not revoked by the legal 
owner taking a renewal (z). The bequest should 
therefore be, of such leaseholds as shall belong 
to me at my death ; or, all the interest that I 
shaU have at my death, as distinguisbed from 
all my interest, iti ray leaseholdsrat A^(a) ;af it 
is wished to avoid this consequence (£^. An 
adeemed lease may, however, pass by a codicil 
made after the renewal, and annexed to, and 
republishing, the will (c) ; since the will, for 



(it) Monck v. Monck, i Ball. 
Sc B. 304. 

(*) Ahney v. MUkr^ 3 Atk. 
597; CaHe v. Carte, 3 Atk. 
176; Marvoood yf. Turner, t^ 
P. W. 166; Attorney 'General 
V. Dotoning, Ambl. 572. 

(y) Pierson v. Stone, 1 Atk. 

479- 

(x) Carte v. Carte, 3 Atk. 
176. 

(a) Slater v, Norton, 16 Ves, 
119- 



(fi) Hone V. Medcrqft, 1 Bro. 
C. C. a6i; Carte v. Carte^ ^ 
Atk. 176 ; Stirling v. Lid- 
diardy 3 Atk. 199; Windy. 
JeJcyl, 1 P. W. 574; 16 Vfeg.. 
197 ; though this was formerly 
doubted in Burkes v. Cook, 
Salk. 237. 

(c) Coppin V. Femykough, 
2 Bro. C. C. 296 ; Drinktvater 
V. Falconer, 2 Ves. S. 625; 
Crosbie v. M*Dotoal, 4 Ves. 
616. 
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this purpose, speaks from the date of its repub- 
lication (d). So a surrender of leaseholds will, 
though an agreement for a surrender will not, 
amount to an ademption of a bequest of lease- 
hold (c). A bequest of money arising from 
sale of real estate, is adeemed by the sale of 
the estate by the testator (/). A specific 
bequest may also be adeemed by conversion, 
as a gold chain converted into a gold cup (g): 
but the removal of goods, if necessary, is not 
an ademption of a bequest of goods in a parti*- 
ctilar place (A), or in a ship (i). Lastly, 
specific and general legacies may be adeemed 
by payment in the testator^s lifetime (ifc) ; but 
this last Bdemption falls more properly under 
the head of Satisfaction, and will be treated of 
when we come to consider that subject. 

(d) Monck t. Monck, i Ball. 2 Bro. C. C. no. 

& B. 304. (h) Morse v. Morse, 1 Bro. 

{e) Rudstone v. Anderson^ 2 C. C. 128 ; HeseUine v. Hesel 

Ves J. 418; vide 16 Ves. iinc, 3Madd.277. 

199- (t) Chapman v. Hart^ 1 Ves. 

{J^ Arnold v.Arnoldf Dick. 273. 

64^ (k) Wetherby v. Dison, 

(g) Ashbumer v. M'Guire, Coop. «8i. 
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CHAP. III. 

Of Lapse. 

In case a sole legatee, or one of several legateeyi 
in common^ whether of a general, specific,; or 
residuary fund (a), dies in the lifetime of the 
testator (6), the benefit intended him by the 
will lapses, and again forms part of the testator^s 
residuary personal estate. The same doctrine 
prevails, notwithstanding the gift be tp ^, his 
executors, administrators, and assigns (c); .or 
to -4, or her proper representatives ; or to -4^ 
to be paid to her or her heirs, one year after 
the testator's decease (d) ; or though given on 
an event which happened in the testator's life- 
time (e) ; and notwithstanding the testator bad 



(a) Shrymsker ▼. Northcotey 
1 Swanst. 571. 

(6) Andrccin v. PoilblanCf 3 
Atk. 298 ; Bagwell v. Dry, 1 
P. W. 700; Page V. Page, 2 
P.W;488; JVUlifig v. Baine, 
3 P. W. 114; Miller v. Farore, 
1 Vc8. 85; Martin v. IViUoriy 
3 Bro. C. C. 324 ; Doe v; Bm- 
hanty z Bro. C. C. 395 ; Broxon 



V. Clarkey 3 Ves. 168. 

(c) Elliot V. Davenport, 1 
P. W. 85 ; Beck V. Rigden, 
Plow. 340. 

(d) Coriyn v. French, 4 Ves. 
418, 435; Tidwell V. Ariel, 3 
Madd. 403. 

(e) Humherstone v. Stanton, 
1 Vei. & B. 385. 
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express knowledge of the legatee^s death (/). 
If a lapse is wisned to be avoided, a special 
provision should be made for this purpose (g) ; 
but to prevent this consequence of lapse, the 
intention must be perfectly clear (A). The same 
rule applies to an appointee - of a money fund, 
who dies in the testator's lifetime, where the 
appointment is made by a will; becaute the 
will speaks only from the testator^s death, 
and is revocable till then (i). So where a 
bequest was to A. at twenty-one, and in cas^ 
of his death under twenty-one, to A/s <;faildren; 
A. attained twenty-one, and died in the life- 
time of the testator, and it was decided 
tile legacy lapsed {k) ; because bad A* mt*- 
vived the testator, he would have been ab^ 
solutely entitled, since it would have been 
impossible for the event on which the legacy 
was given over to happen. So a bequest to 
Ay on condition she gives part of such legacy 
to her children, likewise lapses by the death of 



00 Hewii V. IFright, i Bro. 
C. C. S5. 

(g) Elliot V. Davenport, tu- 
fta; Daniel v. Molesuorth, 12 
Vera. 378 ; l^orihey v. Bur- 
bage, 1 P. W. 340 ; Sibthorpe 
V. Moxom, 3 Atk. 582 ; Siblei/ 
V.Cook, 3 Atk. 573. 

(h) Tkelusson v. Woodford^ 



4 Yes. 438 ; S. C. 1 1 lb. 1 19. 

(f) Oke V. Heath, 1 Ves. S. 
1 39 ; Duke of Marlbormi^ v. 
Lard Godolpkinf % Ves. 8. g; 
Vanderxe y. Achm^ 4 Vtt. 
786. 

(k) Doe V. Brabant, 3 Bro. 
C. C. 395 ; HunHherUomB v. 
Stanton^ 1 Ves. k B. 385^' 
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A. in the testator's lifetime (/). But where a 
bequest was made to ^4, on condition he paid 
an annuity to jB, notwithstanding the death of 
A 9 the legatee, in the testator's lifetime, the 
€uinuity was supported, and decreed to be paid 
out of the residue, though the legacy itself 
lapsed (m). The two foregoing cases may be 
thus reconciled : in the former, A. had an option 
of giving any part of her legacy to her children, 
and until she gave a part, her children ooaU 
not claim any thing out of it; therefore thii 
is not such a trust as courts of equity can 
enforce: in the latter case, the bequest was 
on condition that A^ the legatee, paid a certatil 
annuity to jB. ; and this case comes under the 
jurisdiction of equity, because the fund, the per- 
son, and the quantity given, are ascertained (n) : 
and we have seen, that a legacy shall not fail 
by the death of a trustee, but will be supported, 
in a court of equity, for the benefit of the cestui 
que trust (o). A legacy which has lapsed, may, 
from the intention, be revived by the bii[th 
of a legatee, answering the description in the 



(i) Berkhatd v. Coioardt 2 (o) Moggridge ▼. Thacker^, 

Vera. 1 16. i Ves. S. 475 ; 4 Vcs. 419 ; 

{m) Oke V. Heath, 1 Ves. Earl qflncfunquin v. Frenok^ 1 

141. Cox, X. 
. (n) See Cbep. antcp Legatees 
Truikae^ 
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will, and by a republication of the . will (pX 
Where a testatrix forgave her son-in-iaw. ,,ap. 
debt, and directed her executoi^ to. deliverrti(^ 
him bis bond cancelled^ it was held the jdc^ 
was extinguished, notwithstanding the .sa^ifV'. 
law died in the life of his mother (q)^ . . ,Th(^ 
following distinction is made in 2 Vem. 522^\ 
'^ if the debt is bequeathed to a debtor,, withoifti 
words of release or discharge, it shall lapse, i^, 
the death of the debtor in the testator^ , lifer 
time ; but if to such bequest, words of r^eat^. 
or discharge are added, the legacy shall nqt 
lapse by the death of the legatee in the te^ 
tator^s lifetime/^ The consequence of . laps^^ 
as before observed, is, that the legacy, if 
general, falls into the residue, and will belong 
to the residuary legatee, if any (r) ; and :if 
none, then to the testator's executors («) ; unleai 
they are converted into trustees for the benefit 
of the next of kin (t) ; which they may be, by 



(p) Perkins v. Micklethvoaite, 
1 P. W. 274 ; sed vide Strode 
Y, Perryer^ 2 Mod. 313 ; 1 Eq. 
Cas. Abr. 407. 

(9) Sibthorpe v* Moxom, 3 
Atk. 579 ; S. C. 1 Ve«, S. 50 ; 
NUot V. Davenporty 2 Vera. 
522 ; S. C. 1 P. W. 83 ; 1 Ves. 
49; vide Toplis v. Baker, 2 
Caxy 120 ; Maitland v. Adair y 
3 Vc«. 232. 

(r) Cambridge v. Rous, 8 



Ves. 25; 15 Ves. 415. 

(5) Owen V. Owe/iy 1 Atk. 
495 ; Bagmdl ▼. JDiy,. 1 Pi W. 
700 ; Soutkeat v. . Wa^n^ i 
Atk. 227. 

if) Own ▼. OttM, 1 jktk. 
496 ; Bageoeil ▼. Dry, 1 P. W. 
700 ; -SmHh Y. PetU, 1 P> Tfi 
9; Androvin v. Pot^AfaMv) 
Atk/ 300 ; " Farrnqfi^'9. 
Knighiley, 1 P. W. 550ylr fl:r. 
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n declaration that they shall be executors ia 
trust only ; or ^here equal legacies are given 
to them, ot where there is a residuary bequest, 
ifirhich shows the testator did not intend his 
exectrtors to take beneficially (u). So a specific 
bequest to a sole executor will exclude him 
jBrom the residue {sc) ; though specific legacies 
to one of several, or to all the executors, will 
not, it should seem, exclude them ; vide ante ^ 
p. 124. In general, where a bequest is given 
which fails, the executor shall be a trustee Qj) ; 
arid the next of kin are riot excluded from 
taking their share in such residue, by reason 
ef being legatees {z) ; nor is a child, forfeiting 
her legacy, deprived of her interest in a residue^ 
80 one of the next of kin (a). If the residue be 
given to persons as tenants ih common, then as 
to that portion of which there is a lapse, the 
i^xt of kin will be entitled, and not the remain- 
ing residuary legatees ; if tl^ey took as joint- 
tenants, the bequest would survive (h). It may 

(ii) Omn ▼* 0»f», aiilr, (y) Dtm$on ▼. Clarke^ 18 

S43 ; Bmxtd ▼. Beard^ 3 Atk. Ves. 255. 

71. («) AUorney 'General y. Pat' 

{^ SoMeot ▼. WaUon^ 3 hint, Ambl. 566 ; Cwdel f. 

iM. 496; SmUk v. Petit, i Noden^ 1 Vem. 1^. 

P. W. 7, n. 1 ; Farrington ▼. (a) Hemmmg r, Mackley, i 

Kmif^^, 1 P. W. 550, n. 1 ; Bro. C. C. 304. 

JMMAofiie V. Feasts « Vet* S. iJb) Skrynuher ▼. NorikefsHe, 

•p.* ^- ^i- " 1 Swanst. 571. 



338 HF .i^Apsqp. [PAHT <y. 

be observed, that an intestate's personal prpperty 
follows the person, and is distributable accord- 
ing to the laws of the country where such 
intestate resided prior to his decease f(c). In 
Somerville v. Lord Somerville, 5 Yes. 787^ it 13 
said, " The succession to personal property of 
an intestate, is regulated by the law of the 
country in which he was a domiciled iahabitaot 
at the time of his ,death, :without any regsurd 
either to t;he place of hjb d|^th or his births or 
the situation of h^s Fa*opej;ty at the time of his 
death. So a m^n can have but one ^omicil 
for the purpose of sucqessipn/' It w?U5 further 
said, '^ The original dqmicil, or a domicil ansiijg 
froijn a man^s birth and connections^ is to pf;e- 
va|il, .until the painty ha^s not only acqmred 
another, but has manifested and carried into 
ex^ecution an intention of abandoning his ^oriner 
domicil, and taking aiiot^er as ihis so.le domi* 
cil/' It may be further remarked, that no 
dornicil cao be obtained till a person i^ sui juris. 

(c) Pipon V. Pipon, Ainbl..95. 
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Of Satisfaction' 
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Satisfagtio^^ j» a^ctrine governed entirely 
by intention (a) ; therefore where a pen^n ^ves 
in bis lifetime, ttiat which he mfeant to dispose 
of^ throii]^ th« medium of hii$ ^si^ecutors, a^i^ 
hk deadi, .^ks■. by his will^ such gift shall be^ 
pr^ratnably, a satisfaction of hiiii iuttetttion, either 
in toto or pro tanto : such preemption may, howr 
ever, fee rebutted by evid«ace (6), or by circum^ 
stttices, tn this case ; as also where a bequest 
)s presmmed to be a satisfibction of a d^aiand 
agmnst the testator* The doctrine of admitting 
evidence to xebut the presumption of law, ought 
not, however, it is said, to be extended (c). 
A legacy, to be a satisfaction of a debt, mtist 

(a) Deacon y. Smith, 3 Atk. 357 ; PuUeh v. Cresy^ 3 Anstr. 

326 ; Matthews v. MatthetvSy ^ 833 ; Htime v. Edwards, 3 

Ves. S, 637 ; ThtUusson v. Atk. 450 ; Bell v. Coleman, $ 

JVoodford,4.MsLdd. 4.20 ; Cook" Madd«i23; Monck y. Monch, 

san.y. Ellison, 2 Cox^ 220. 1 Bdl. & B. 302. 

(jb) Mascal v. Masoal, 1 Ves. (c) Graves v. 5oy/tf, 1 Atk. 

S. 324 ; Ellison V. Cookson, 1 509 ; see Chap. Parol Evi" 

Ves. J. 107; §• C. 3 Brd. C. C. dtnce. 
63 ; Baugh V. itee^; 1 Ves. 

z 2 
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be given by the same person from . whoiii, Jth^ 
debt is due (rf) ; and generajljr^d i^i^.fpr aay 
particular or specified cause (e) ; it<mu§t likeiiri^^ 

be of the same nature (/), eqij^ <>>: g^^f^!^.ip> 
amount, equally beneficial ifl^poin^,,.Qf ^pliji*. 
nuance and commencement, and p^jubl^ftt^ 
period as advantageous to the legatee.^ tb$. 
debt (§:)• Therefore a devise of Ifuid p^w^o^ 
be ai satisifaction of a sum of money due. tq the 
legatee from the testator. , Not ey^.wjuet^ 
there was a power given by the test;iU;or, (ti^Ss 
debtor,) to the trustees of his will, to .act in 
every, thing for the best advantage pf the bist^-^ 
tor's ^daughters, the legatees, and credilbois;;: 
and the trustees converted the l^tnd into moq^jj^fi 
since a satisfaction, if such, must be. 30 at* the 
testator's death (h). Nor can a bequest p^ 
money be a satisfaction of a covenant tp.setdie 
land (i). Under the foregoing circuuistsuiQ^S} 



(5) Compton V. Sale, 2 P. W. 

555- 
(e) Lie V. Brovon, 4 Ves. 

362 ; Baugh T. Reed, 3 Bro. 

C. C. 192 ; Chancei/s Case^ 1 

P. W. 408. 

\f) EastXDOod V. Vinckcj 2 

P.W. 617; Sir George Chid- 

ley ▼. LeCy Prec. Chan. 228. 

(g) Haynes ▼. Mico, 1 Bro. 

C. C. 132 ; Matthevos v. Jfcfaf- 

themSy 2 Ves. S. 637 ; Blandy 



V. Widmorey \ P. W. 354; 
Jeaeock t. Faulkner, 1 Bro. 
C. C. 295. 

(A) Chaplin v. Chaplin, 3 
P.W. 248. 

(f) Eastwood r.. Vimcke^ t 
P.W. 617; €. P.a Ve*^7> 
Gooc^eikm y.jBurcheU^.^bei 
Lechvwrt^y. Lord ^^CarHdet ^ 
P. W. 227; Chaptin^x, Chap* 
lint 3 P.W, 247. . 
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a-pei^oh entitled as nekt'of kin to the irrteV 
tfefe, may be satisfiSd by His distribiitiVe sfrare 
of * Jrtinnr, -claimed a^ d(ie' to 'him, fey tttel 
cJdv^'ant of ; the intestate '(^)V the sliar^ 6i* 
distfributiori bring considered a perforiiiarii^e? 
bf thti covenant of the ititestateV thbiigh* 
according to Alley ti v. Allei^Viy 2 Vesl ^tii 
atbe^Juest of a residue, after payment of debtsV 
Wisls tiot held a satisfadtion of a sum, to Which 
the legatee wak entitled by the teistatdr^s nilirf' 
rittge settlement, from the uncertainty of thfef 
attiouht of such residue. Again, in Foredgfii ^^ 
Oi^ant, 1 Ves. J. 398, a general' reSidiikrjp 
devise' And bequest to a wife for life, was noV 
hisW a isatisfectioh of a life estate, settled on h^f 
by -her marriage settlement, from the geneVStt 
linc^ftainty of the value of a residue, being that; 
oAly which retnains after all payments made (?)? 
TRie dictum, that the time not being equally 
beneficial, the legacy shall still be considered 
d ^^tisfaction, must, it is apprehended, be con- 
sidered as over-ruled (m) : and a bond has 

(*) Richardson v.'^- JB^^Jlfii- ' (f)" FteMtanile v. Sahki^ ^L 

Mot9ef 9 Vcg. J. 464 ; ' Chaplin Ves. 79 ; Garthshore v. CKaUc, 

▼. -Ckajfiin, '3 T. W. 247; toTei\ dieq^^ ^ * V ^ 

Wmken y. SmUh, ^4 MaM. ^^y ^^ ^ ^^^ ^ ^^ ^ ^ 

S27; <y^*^^^ V. CAaftc, 10 ^y^^^ v. itforgan, a %o. 

V<to4i,whercf all the preceding c.C*^q6 • 
cases are enumerated by Lord 

Eldoii. •-'^-- ' ■•' ' •'•'■•^■^■ 

z3 
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been held unsatisfied, b j a be<|ae8ti of a legapjij 
tx> a much greater apKuint than tha sum 
secured by the bon^^ because payodble at a 
different and more distant time (in). A bequfis^ 
under a will is, if equally. advantag^oHs, g^ 
satisfaction in tpto, op pro tanto, of portiou 
due to childrea under the testatoc s marriage 
settlement (o) ; or of debts due front him, to his^ 
children as ^trustee for them (p). hirSparkeSrV^ 

Cater J 5 Yes* 535, portion|s»wecQ beldisatisfia4 
by legacies of greater an^ount, tbQiig)i< t)n^ 
legacies were covenanted; to. be. paid? t^ee 
months after the porticHsia were tQ> have« been 
paid by the settlement ; and in. casea bet:\iseeii 
paiient : a^nd child, small circumstaoQe& are 
not sufficient to repel the presu^lptiQn of sa^ 
faction : but, in other cases, the oourta will hf 
hold of any circumstances, to.takej.tbe oaae; 
out of the rule of presumed satis&ctioQ {^ 
In Tolson v, Collim^ 4 Ves. 49h however^, it 
is said, ^^ a legacy by a parent to a. child; is .not 



(«) Jeacock V. Faulkner^ l 
Bro. C- C. 297 ; see also Thel'- 
liissou, V. IFoodfordf, 4 Madd, 
4S0 ; Hinckciiffh r, JflinehcUffti 
3 Ves. 526. 

(0) Warren ▼. Warren^ \ 
Bro. e. C. 305; 2 lb. 352, 
529; Thellusson v. Woodford^ 
4Maddf420; Rigmany.Mor- 



gaftf 2 Bro. C. C 64 ; Moidtm 
▼. Moukon, 1 ,Bro. C* C. 80 ; 
Eflison V, Cook^im^ % Ves. J. 
107; S.C. 3, Bro. (^'€.63. 

{pyMiDcmalY. Ifaljpgnn^y 
2Veni,484^ a.Aktk.5ai. 

(}) Hinchdi^w. Hinchdiffe, 
3 Ves. 529; Carr v. JSa*i- 
brookey 3 Ves. 564, 



any* siettisfBictionoiP^a debt duefrom siick par^fi' 
ta his child, ufalcsfe, frbrik the wilU ori^hfe'cnK^y 
ciimseanfefes^ as to the^ nlannfer in ^hiftk JirtX 
teistatdr acted in tihfe prbperty,- it c».n bfe plMrilj^ 
proved he so irftend^ i*/' Btft Lord E\Aasif^ 
inPok^v. LordSxrmerSy 6 Ves. 3iJ9, thus stittesst^ 
the law^ *^ A piaifent must' be taken' to? have:' 
intended to satisfy the claito of bis chUdrelic tok 
whom hfy wtfe indebted, if his i^ill *contaift su^. 
provisions as this- court will hold a satisfaction 
of a debt from a- parent to a child, and sfigbtf 
circumstances: will not alter this presumptioAl 
between father and child ^r)/' It has ^ also beedi 
said, double portions are 'discountenanced^ ianioi^^ 
sBflA^l circumstances * will mise an inference 
agtitest double portions^ (^0 : in which laJst case 
thi^re was a deviiie of real estate;, chai-gedrwitfi 
tfe^ayment-of 10,0G0/. to the testator is Uoli'^ 
^ and with the like sum to each of th^^^ 
testator's younger children, payable as t6 
daughters \ at twenty ^one or -. marriage ; some 
time after the date of testator's will, he had 
«k daughter^ and by a codicil^ he revoked the ^ 
legac}^' given. * to -4, a»d gave' that legacy *to' 
such daughter; and it waJS held> that th^' 



!■ ^ \ . ' ■ • . ' 



(r) See idso gVea^ 4^7; {s)0$horneH.DukeofUe4^y 
SixKfge V. Carrol^ i Ball. & 5X^61.384. 
B. 376. 

z4 
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of^ ^e legacy . given to « her : J»y rti^e, i wiil^ «af\ i^ 
yfvopg^ phild.^ A leg^y^ veeiti^d> ]5:rii0t satbr. 
^f4i\>y jaoother l^g^y of inucbv greater yakf^ 
^iSP^^^ a4> more distant ^ penod»< oT.f»^ifL 
contingency (0* A legacy, though it iiuijy.iMfe 
a..^at;i^^tion pf.a, debt, if given; under. , Abe 
qircwnistances above inentioned(«)9.eveii|tbough 
t]^ ^ife be the creditor, tind for her. sep^rate> 
e$l^te,(j;)y yet if there i& a gener^ d^iseir&ri 
payment of debts, the presumption of «atis%:'" 
tifvi is rebutted. (^) ; and if a legacy he. less 
thaq the debt, it is not a satisfaction,, eivenipnci 
tantp (2:). Legacies are not considered . ta be 
given in satisfaction of servants j wages (a) ; . luid : 
thi3 doc^ine, may be supported by thecase^ 
siyibsequently alluded to, proving that legacies > 
are not any satisfaction for debts, contracted 
subsequent to the testator's will. It haa also. 



<■ f 
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(;*) JPuUen ▼. Cresyy 3 Anstr. 

8sa. 
(^) Graham v. Graham, i 

Vei.*26a; § Mod. 438; Jeffs 

V. Wood, 3 P. W, 13a ; Cheney's 

Case, 2 P. W. 408 ; Cutkhert 

V- ^Peacoch^ cited 3 P. W. 

227 ; Heech V. Kenegat, 1 Ves. 

S. 126; Richardson y. Greece, 

3 Atk. 67 ;' Clark ,v. Setvell, 3 

Atk. 97. 



(r) Pmler v. Ftmder, ^ft 

(y) Rkhardsqn v. Grf^. 3 
A{k. 68 ; Chmeifs CcUe, i r. 

W. 411; Cfarfe V. Cr|««f>,3 

Ves. 618 ; fFhiiJUldr. tlement, 
1 Meriv. 402. 
(z) Eastwood V. Ficife, 2 P. 

Vyr. 61G. 

#■■ - ^ . ■• - 

(a) Richardson v. Greece, 



heen s^d^iiSL testator sbafi^ if^c^I^b)^ h^ idhiai^ 
dered both justjand^ bountifiil libl i ' but sulbs^ 
quent *€W68 liave^ ^ oyer^ruled %hw ' dd(^tte/ 
WJiere a legacy id a sal^^u^cm of' a ttdeSbti^ 
interost vwiU be payable* from the death' of ^^ 
testator (c)..-,-^ ■• -^ .-. v-ij.^-^ov 

.; A bequest can never be deemed a satii^etiori' 
of^a* debt contracted subsequent to the dat^'ef' 
the wi^ (d!), because the doctrine is founded on^ 
ppesumption^ and it would ' be absurd to sup^^ 
pose a man intended^ by a gift in proesent^^i 
to satisfy a debt to be hereafter contracted^ 
Theirefore, a legacy cannot be a satisfactioii 
of a negotiable bill (e)) because it is trans^ ' 
ferrible from hand to hand, besides the tes^: 
tator cannot know who will be his creditor]' 
It is also observable^ that a legacy is ttot H" 
sdtisfaction of a running account, from thi' 
uncertainty whether a debt will exist or not j- 
and this case falls under the doctrine of 
debts, it is apprehended^ contracted after 
making the testator's will, since the debt^ 

is not due until the account is settled, wl^ibhv 

• • ■ '•. 

ib) Cranmers Case, Saik. 8Blk..$oi^ Fowler. jy.JPawkr^^ 

155^508. i-r 3 P* W- 355 ; Cra««ifrVCfif^, 

(c) (Xarke v. Setvetl^ a.Atk. 2 Salk. 208, im contra^ bui th|0 
97. case is over-ruled, i Bro. i^g^ . 

(d) Thomas v. Befmet^ s P. (e) . Cdrr v. EaMiabrooke^ ^ 
W. 243 ; Cranmer's Case, 1 Ves. J. 564. 
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o«a be done- onlj^ hf the «Mieeuftbr aftet^ 
the tBstaikorfs deaths (/)*. bega^ie^- q» gifby 
by diflferenti iostrulttfems^^ n^j- be^ aOAinttdi^ 
tive (g>), unlets giviesi' expressly for the'riittie 
purpose or oMisid' (A);* aw) evefr an ad'' 
vancement may stand with a legacy crf^tfaci 
mme «tnmiflt(' i^rhwe' st>' ibVetided^ by die 

We^haire sfeen* of ^at a' legacy ' itiaybe at 
saiisfaction' : ^ it will' nfe« bte showfr* tbat*^ 
legacy may* Btf satisfied: A* legacy* tifliy iKJ 
adeemed or satisfied My ati adtancewent l^ 
tfae^ttetator iti Ifi^ lifetime, eitber on ' the mxfi 
rmge(J(^9 or stiteiequem to the itlairbtge of iT 
legmmate cfaild^/)* However, ati advanc^ebl 
to a* cMld' on iharriagef;; does * ntot deprivb that 
ehild of the share of the reiddue bequeathed by 
a will dated ^ airtecedetrtly* to' sttch' advaiic^ 
ment, from the uncertainty of the amotofit of 



(/) Ante, p. 37. 

(g) MttOers ▼• Masterty 3 

K W- 344* 

(fi) Duke of Si. AlharCs v. 
Bmcc^er^, 9 Atk. 640 } FbuA 
r* Finch, 1 Ve«. J. 540. 

(i)Afitt«rv.lftffor,3P-W. 

311.8* 

Atk.427; Thellussonv. Wood' 



fofdy 4 Madd. 420 ; JDwyer y. 
L^saghi, 1 Btfll..& B. 167; 
2 Bro. C. C. 55 ; JSttutm f . 
Cookson, 3 Bro. C. C. 63; 
JOitoUns ▼. Potvtftf, 1 T. W. 
999; I Ball. & B. 3M; M 
V. Coleman^ 5 IVIadd; ii4«' 

(Q Po^oett V. Cleaver^ « Bfdt 
C- 0.499; i8Ve».i53. 



c9^ n^^i ^< ^Afrtw4fyn(m^ aetT? 

th/9f i^sidoei (ffi^p An: a^abdetmoiitt hyi any but 
a.^£Msenjl^„ (^r- a^peppfliirift loea pi^re^tiim, i& not^, 
hpweyer^ 4^ sa(^0^t«oa of si- leg|8M;yr(jn> A. 
tMWth w i^^y §tgt»d iij lt)0€t rpftwntb>(o)i but tl 
putftl^re iMiWr (ift)i OP/ auj u^cla^i on gffaiid^ 
f»tW C^ii 4|iri»gv*hfi lifot Qfi.*ha fether,^ i» 
iKit, coiiiiderQiJ) im th^ Ugfrt or dwmcter of « 
pp^nsnlv (r). Wbewr ^* agre^dc tOisettie: X<X)i; ar 
y/ew:; Oft hip> iftteiKfei- wifaiand( beings illjv ho: 
bequ^thed, t^t mx^ t^Mm and aubsequ/entlyi 
lxy'S^{SQt4^meBl)r<pi^ioiia. toiibkimMria^ej widat 
bciTi hei settled: IQO/i. a y^ac gosi her,; it 
Uia9 beld, tbiPit. tbej aettleroeatl ^(was:. a. satiAf 
£^09 off tijie beqpwft («).. Sb) if aimaa^ 
byi^Uygive^; to a^y wdmanibiaiinay marnyi 
!^pQ0/i. a^yo^r^;. and a&er:inarri8g«?^ bybo^icili^ 
glK^apl^^a^y o£. that' amounts tOihiaMiif^i itf 
sbajl bQ^ intended tp; b^ja aalii^aofcioft} (j^. Ifc 
i9^,)jpio]i^if^r$ii obf^^vfld^lor. tfa»tt. if ai^uni b^ 
raised^ by an eiJ^ieotttor under a power, i and 



Yes* 85. {q) Roome ▼• Roome^ 3 Atk. 

(ft) Debeze v. Mason, a Bro. 183. 

C C. 352, 530; Monck V4. {sy Matcal^* MtucaiiiYtB. 

Ji^pficfi^ I VM. & B^\9Q». S.,3^4- 

(/>}> De^z^Wi' Ma»jrkt\isuprai} (t) Osborne v. I^i«A0 of Leeds 

Swinb. 36; Powell y,; CUaeery S'Ves^sGg.. 
a Bro. C. C. 500 ; Smith v. 



>* 
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aKivanced to'* child, k<eatf ^neikiir »b^ a'^SAIlir^) 
Action of 4k legacy gii^n'1)yiii^'p^s)Mi''^^' 
(Hsing tbe 'power^ foeetiuse-lli^ portibiis'^j^ftti^' 
ffom difietent'per^ns (u). 'Stt tt'*bieqa^r<{ij^' 
qi'wddow, the ieoDectrtrix of lier'htiabiUDa^'ttyti^ 
sstme person- and to the {Sftinie'ieintotifit'W^^ 
bequest gtveti> by her htisb^tid^s ' Will] tttid^ 
though' for a; longer dututioH, Wiat not' he9(f ^k' 
satifi^tjon (o:*)^ ' being ^om detent pit^iif^ 
Rut where Ay b. father, the! tmtetee' M 'Uii^ 
dau^ter, advanced a gt^eater sukn <m the tnat^- 
jiiagei of his daughter than'that hef held ks 1^' 
tmstee^i it was held to be a satiiifactioh olf iM 
debt due from him as trustee. ' A^in, a giA^ 
must be equally adfantageotilis, to be a'^^Miaci^' 
tion of a leg^cf ; therefore, mon^y S€f<iuiisd^tt? 
be paid on a contingency, does not aniotniti tb' 
a satisfaction of an absolute legacy (y). ' "All' 
advancement must also be for the* Mm^ pAP 
pose for which the legacy was intended (V)^'arfit' 

of the same kind, to be a satisfaction ; (a);* 

■J 

therefore, an advancement does not satisfy i* 



-K ' 



. (jU) Seed V. Bradford^ i ¥es, (jr) Rotme v. Roome, ^AikJ 

602. i83sJ8e/ZT. CManaii/5Jtla4d. 

(df) Compton V. Sob, 2 P. 34. 

W. ssS ; I^ V. Broujn, 4 Ves. (a) Matters v. AfaOdri, 1 P. 

36gp . W. 4Q7; Cbmpf(M»>>T. Sofcr*^ 

(y) Clarh v. Swe//, 3 Alk. P. W. 555. -■ ... . , > 



bl^q^est(>f a r^4due^ froii^.t^ uneertatoty^ '<yf' 
tbA amount; mbended the l^alfae by suoh >&! 
b^u^t.(&)Y .^ Agfdn, «LQ; advaacQinent AO'^tt 
l^bf^x4| .virhQ gave a > receipt < for . liie) • money' 
ad]i^^e4r 9(Sh p^rt of hi8 wife i»^ portion, wejE^ubt^ 
l^^ld^to be a ;5ati9facti<Mi of a legacy that i^as? 
l^Qiited differently by the will of die |)en)oti' 
ipalfij^qg the a^dvanceiment (c). « So a legad^yisiiio^ 
sj^^ j?j&ed I by jthe legatee being taken into par^6>^ 
sfeiP l^y the testator^ subsequent fio the dat© ^d!^ 
thj^ , wUl id} ; nor by the gift of a benefe^iat- 
\^s^ {e) ; nor is* a^mQney legacy satifified by tk© 
gjj^ qf an aonwity (/) ; neither is the bequest? 
of A residue to A^ for ^hom. the testator iSrW 
trifi^i^jfqr a,n annuity under «wiU^ a^satii^feti^ 
tif^il >€^. i^ie a^^iW^ty (giX* VI An .ad)«Q€iein^t'(fei^ 
^l^^tly the saipe amount a& a legacy^ was^tidl^ 
Y\f}^ a sati^action of the legacy ^ the inlNm-^ 
tip^, of. the testator b^hg disclosed • by ^Ias 
(declaring, on the delivery of such advancemem;-: 
th^t he had not done enough for hki wife^A)/ 
]^^,wh^e. th^re W8US1 a, bequest of 4O0irW 

(b) FreemarUley. Bankesp 5 {/) Mojstert y, ]\lastersj^ i 




^^} ^Bdl lr. VokMan, s Mid. 2 lb. sssi. 
33. (gi 6arra r. lUckfortly |^^ 



' (</) * H^es V. Hdthiesy 1 Ve6. ^0. 

BrcK^Lt^.sS*. ^^^'•"^ \ ' (A) JWWf r v. MfHer, aP.^IV'l'^ 

(ff) Grate v. 5a/t#5^y,' 1 35^'' V 
Bro. C. C. 425. 
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bnild in a particular place, and for a ^rticular 
purpose, and the testator, in his VSeHfaney ex- 
pended more than 400/. in building in the 
specified place, and for the dfaject pointed^out by 
the will, it was held to be a satisfaction ^e). 



CHAP. v. 



f ,' 



Of 



A XiSGACT may bMmne ineifecftiial by the 
waiver of the legate (o), and his refuskl lb 
accept the benefit int^ded hiiA by tlii6 tes- 
tator. 



(0 Hu$ba$id$ V. Huibamdt^ (a) F. Skep. Touch. 452 ; 
1 Vera. 95. , Com. Dig. Baron & Feme [^] 
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' » 



CHAP. VL 



Of flection. 

It is a rule of courts of 4aw .aad eqwitj^, that 
every legatee cUi^niiig under a will mmt 
give effect .to the will; if aay interest, there- 
fore, to which the legatee is entitled, is givea 
away by the will wider which he plaims, hte is 
put to his election ; hut then the intentiaw of 
tj^e testator must bp |)]aip\and^iiajiife8t j(a); 
and the property intended t^P be disposed ofmwt 
hp de^cjjibefj with oertaipty j(^)^ 'Jfhi^ dpctria^ 
is merely persftpaJij ind binds the interest q^ 
the person only who claims in oppoi^tion to the 
witi, and dof s not extend to the lega^^ee^s chil^ 
dren, or other persons, who take no intereat 
under 4:he will. Thns, where A* wa3 entitled under 
the settlement of Bf and j5. be^eatbed a 
legacy to A. for her life, with a limitation over 
ip favour of her ^children ; notwitiistanding the 
testator declared the provision by his will 



(fl) Rancliffe v. Parkius^ 6 v. Finch, 1 Ves. J, 543. 
Dow. Pari. tas. 179 j Blake v. (6) Druce v. Denison, 6 Ves. 
Bunhuryj 1 Ves, J. 523 ; Finch 399» 
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should be a bar to any clsdm under the settle- 
ment, it was held to extend only to the Ufe 
estate of Aj and not to the ulterior limitaticm 
in favour of her children (c). And election and 
satisfaction differ in this respect, — ^to raise h 
case of election, the testator must dispose of 
that to which he has not a title {d) ; whereas 
satisfaction is implied, as in the cases mentioned 
in the last chapter, where the testator disposes 
of his own property (c). The consequence 
of a bequest to a married woman, by her 
husband, may, in some cases, put her to her 
election : and this doctrine, which prevails in 
equity ( /), and also at law (^), takes place 
where a woman, being entitled to dower or a 
jointure, is likewise a legfttee under her hus- 
band's will, and claims her legacy and her 
dower or jointure, in opposition to the express 
words of the will {h). It was formerly held, 
that where a widow claimed dower out of an 
estate, from which she was likewise reaping a 
general benefit, as the only fund for answering 

(c) Ward v. Baugh, 4 Yes. (g) Binmngham w. Jbmmh 
Stj' 3 Sdb. & Lef. 450 ; Gng^M f . 

(d) RancUfft v. ParJdnz^ l HarxDoodf vide 1 Swaiitt4l5; 
Dow.Parl. Cas. 149, 180. Dillon v. Parker^ 1 SwmL 

((g) Druce ▼. DemsoHf 6 Yes. 359. 

399- (*) ^^«»« ▼• Bi^HlMH I 

(^f) Lawrence v. Latorence, Bro. C. C. 444; Peareen f* 

cited 2 Ycf. J. 578. Pearsen^ i Bro. C. C. 191. 
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that bequest, under the will of her husband;, 
as where a rent-charge was giveii, .«nd eliarged 
solely on the lands of which she ^ was dowar 
ble (i), it would put her to her election; but 
this : doctrine has been since disapproved (^) 
and overrruled (/). A general bequest of an 
annuity to a wife (m) is not, nor is a general 
residuary: bequest, any bar to her title of 
d€Lwer(7i): nor is she barred of her dower, 
"wliiere land,- of which she is dowable, and other 
property, is chargeable with such annuity (o); 
in: short, the two claims, if not inconsistent; 
may well exist together. It is said (p), to 
lexdude a wife from taking under the will of 
her husband, and likewise her dower, there 
must appear an intention to exclude her (q). 
A devise. of estates to be sold, and an annuity 
to be paid out of the produce of the real and 



(i) .ViUareal v. Lord Gal- 
tvoy, Ambl. 682. 

(i) Trench v. Davist 2 Ves. 
J. 578 ; Jones v. CoUteff AmU* 
730 ; Arnold v. Kempstead^ 
Ambl. 466 ; Wake v« Wake, 3 
Bro. C. C, S54 ; sed vide Stra* 
kmm r. Suttony 3 Ves. 250. 

(J) Birmingham v. Kirsoan, 
2 Sch. & Lef. 453; Greiton v. 
Harwooodi 1 Swanst. 495. 

(m) Middteton v. Cater, 4 
Bro, C. C. 409; Forster v. 



Cook, 3 Bro. C. C. 350. 

(n) Ai/res v. Willis, 1 Ves. 
231. 

(o) Pitts V* Snooidon, note to 

1 Bro. C. C. 291 ; Birmingham 
r. Kirtioan, 2 Sch. & Lef. ^453. 

(p) French v. Darts, 3 Ves. 
J. 578 ; Greatorex v. Canf, 6 
Ves. 616. 

(y) French v. Davis, 2 Ves. J. 
Sll 9 Birmingham v. Ktrtoan, 

2 Sch. & Lef. 452 ; Babington 
V. Greentoood, 1 P. W. 533. 



A A 



354 ^^ niMmo»i [fa«t nr. 

personal ealatds to the wifo^ is not sufficientto 
exclude hei, because there is not any repugt^ 
nance in the tele of the estate, and of h^ tide 
to dower (r). A widow may likewise be put to 
her election, between the benefit to be derived 
from a will, and iAie settlement made qb bsr 
marriage; and notwithstanding the (will^ifae 
void aa to the devise of the realty (s) : bat tune 
shall be allowed tlie widow to ascerttBun whidi 
fund is most beneficial for her to take i^}i 
therefore she may file a biU to ba^e the debts 
and legacies paid, and the funds cleetrliy asM^ 
tained (u}^ It is observable, that ^ecCM 
extends to all interests of the person electuig 
under the will {g) ; but an election made dn^ 
a mistaken impression, will not be binding on a 
widow in equity (j?). A bequest to^ a'wifc, ia 
bar and satisfaction of dower and thirds does 
not, however, exclude her title or right as next 
of kin {y). An heir-at-law may be bound tD 



(r) French v. Darii, 2 Ves. Ves.& B. ^32. 

J. ^j; Birmingham y, Kir wdn^ (u) Boyiton v. Boyfdoni i 

3 Sch. & Lef. 452 ; Bahington Bro. C. C. 445 » 4 Ves. 623; 

y^Greervtiiood, 1 P. W. 533. J^etby v. Wdhy^ a Vies. k% 

(5) Nevoman v. Nexofnan, 1 igi. 

Bro. C. C. 186. (x) Kidney y. , Cou^smaker,, 

(0 IVake V. IFake, 3 Ves. 12 Ves. 153- . 

337 5 Chalmers v. Storil, 2 Ves. (y) Pickering v. Lord Slam- 

k 6. 223. ford, 3 Ves. 337 ; ib. 493. 

(ti) Chalmers v. Storil, 3 
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electa Aviiiere a legacy is given txt^iiam ^on earn 
ditkm not to dispute the wiU utider which ha 
elaims his legacy, and there is ako^a devise of 
real estate^ and the will is not duljr executed} 
\hA in this case the heir, being dn infant, waH 
allowed till he came of age to elect (z). Unkss 
such condition be annexed, the heir will be 
entMed bothto his legacy and his estate (a)? 
and an heir may be bound wherever the tnK 
tention is clear to exclude hith, and the twtf 
dainis are inconsistent {b). But a legacy to a 
child, entitled to a rent-charge out of an estate 
demised by the same will^ will not put him tcT 
hi» election, since the rent-charge does not 
d^eat the devise (c). Issue in tail may be put 
to their election, by reason of the entailed estate 
being devised, where such issue are devisees of 
a'fee-i^mple or other estate, or legatees under 
the will disposing of the estate to which they 
aire entitled in tail (d). So children may be 
obliged to elect, between interests given them 
by will, and benefits to which they are entitled 



(s) Boughton y. Boughton^ 2 523 ; Finch v. Finch, i Ves. J. 

Ve^ 15, 543. 

(a) Hearle v. Greenbank, \ (c) Ayres v. WUliSy i Ve». 

Ve«,S. 307; S. C. 3 Atk. 695 ; 831. 

Ex parte Ilchesier, 7 Ve«. (d) Noi/s v. Mordaunt, 2 

375. Vera. 500 ; Sireatfield v. StreaU 

(6) Blake v. Bunhwry, 1 Vcs. J. field, Forrest, 176. 

A A 2 
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t^y ; isettlemcwt,, when both .cjlauaw rare % mem- 
.aiatent (a).i .So a legatee, beLogia bion^ or 0th^ 
.cpeditor, ma^r be >put to Jii? iE|l$;qtu>n, hj:n» 
bequest ! iac^nsistent with, 'the claim of his , debt, 
.which election, when, o^aije^ , ^i\\ , entire! jjQPp- 
ifme his injtereat to the funji.he shall eleofe(/,). 
Where a. testator^ . ,howeyerj , b.^ueathftd bis 
property in trust to s^ell and pay d^\ftsXg\»ff^ 
then to pay 300/., which 4, tlj^«,te3tatQi:,:$t«i^ 
he owed JS. on bond, and 50 /. as a legacy ; it 
wasi heldjithat B. should ..receive ;tb^. whole 
300/. and the legacy, notwithstanding the 
testator only owed him 120/. oh thfi^ boqd, 
from the inconsistency arising by the direction 
to pay to JS. the bond, &c. after a bequest for 
the express purpose of paying all debts Qi). 
Election is not enforced in favour of a residuary 
legatee (^), because he is entitled to the residue 
only after all claims are satisfied. Where the 
funds are origihally clear, and the party has 
for a length of time taken under the will, this 
shall be held to be an election, especially where 
a bill has been filed to have a transfer of stock 



(e) Whistler v. IVebsier, 3 W. 41 1 ; Clarke v. Guise, 3 

Ves. J. 267. Ves. 618. 

(J*) Graxfs v. Boyle, 1 Atk. (k) Whiifidd v. Clemmeniy 

509. 1 Meriv. 402. 

(g) Richardson v. Greece, 3 (i) Lord Darlingion v. Pube- 

Atk. 68; Cheney's Case, 1 P.^ ney, 3 Ves. 385, 
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by the legatee (Ar) ;■ but, ss befdi-3 observed, 
equity wotfld relieve, if an eledtion had befeh 
made through a mistake or ' misrej^rei^ntatibn 
hf thfe funds (/). Election is ' a doctrine ina^ 
plicable as to the ftinds out of which debts 
are to' be paid; they are payable, primary, odt 
bf thfe'pfersoftal estate,' and stibsiquentlyj rcfei^ 
'fttey^ bfe had by 'the creditors* W -atiy ^Wp^^ 
^%ea%ith the payiiierit of d^bts (w); ^'-'^ 

)0.Broi-(Q,iC1^8!J, "!)! ...)■! . , «taler, i.«V'et..>iM. li'.c 
Swanst. 383, n. 
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OF ABAT£1I£NT. 



[part iv. 



CHAP. VIL 



Of Abatement. 



And lastljj^ we ooQie to Abatementt and itmaj 
be stated a3 a, general rule^ that on a deficiency 
of assets, to pay debt^ ail legatees,, both general 
and specific, must abate (a) ; preference being 
given to specifio legatees iq this respect, that 
the general fund, out of which general legatees 
are payable, must first bear the burthen (6). No 
preference is given either to executors (c), or to 
servants {d)j or to annuitants (e), being general 
legatees; nor does a direction for time of 
payment alter this consequence of law (f). 



(a) Sleech v. Tharington, 2 
Ves^ S. 563 ; Bishop qfPeter^ 
borough V. Mortlocky 1 Bro. 
C. C. 566 ; Ashley ▼. Pocodc^ 
3 Atk. 208; Clark v. Semeli^ 
lb. 99; Clifton V. Burty 1 P. 
W. 679 ; Long v. Shorty i P. 
W. 403 ; Topping v. Toppings 
1 P. W. 730; Brofmn v. AUen^ 
1 Vera. 31. 

(5) Masters v. Masters^ 1 P. 
W,433; Hinttm v. Pinkey 1 
P. W. 540. 

(c) Tate V. Austin, 1 P. W. 



26s\ JIume v. Edward^ 3 Atk. 
693 ; Rogers v. MeUieot, DicL 

570. • 

(rf) Attcmey-Generd ^.'"Itih 
binsy 3 P. W. 25; C^ifc T. 
Hardw. 2o6| contra, 

(e) Hume v. Edward, 3 Atk. 
693; Barton V. Cooib, 5 Ves. 

464- '^ 

(y*) Zrftvtfi V. Lewin, 2 Ves. 
S. 415; Bloftder v. Morrd, 3 
Ves. 421 ; Burridgey, Bradi/li 
1 P. W. 127 ; Beestonv.Biooth, 
4Madd. 170. 



Priority may, however, be e:^pressly given (g) ; 
BS where a testator directed, in caae of defi- 
ciency of assets, legacies, given to his sons, 
^hould answer a bequest to his daughter ; on a 
devastavit by an executor, it was held the 
sons should bear the lo$s. So pnority may be 
given, by pointing to a particular fuQdr. for 
payment {h). Legacies to charities ^re sub- 
ject in our law to the , doctrine qI aJbate- 
ment (i). Bo creditors who have. r«l«ft9pd thie 
♦wstator from tjieir debts^, and tbea become 
kgateies to the aiftount of their. d^bt^, must be 
oonsidered as other legatee*) »u4 Uj^Iq tp the 
aame conseqmncea {k). Resid|Uary l«@p»jtee9, 
Ingenevali take what remains after ai)fiwer4«(g 
aU the tesi^tor debta aod legacieii), and ^m 
not, therefore) entitled to ,<aU Qti gonerftl h^ 
^teea, much less on specific legatee^^ to ablate ; 
|>ut oh the circumstaQceef^ and where l^ fimd 
traa contemplated by the testator .as filled ip 
amount, a residuary legatee of a specific fund 
was held, for this purpose, a general legatee of 



ig) Mmsh V. Esmsf 1 jP. W. Hudion, 1 P. W. 67^ ; jM6^ 

668; Attorney^Generd v. Ho*- nej^^Qeinttalv. JtoMix/d P. W« 

kim^ a F. W. «$. 25. 

(h) Acton V, Acivn^ i Meriv. ' {k) Cofpin ▼. CScyp&i, % P. 

^8. W. ^; sun ▼. Waiky, f6 

(») Masters v. MasterSy | P. Vei. 393. 

W. 433 ; Attorney^Gtncral v. . ^ , 
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3fi9 Of j^jB^?yjpNi. IfA^ThY- 

irhis iund, and entitled to- Gall4or €^i,absitea;tenti 
frqiji the ether legatees iif' the- Saxoe |und(^);^ 
this d^ottritie has^hpwever^i beeii disappr^vQd^i^i; 
<^eiiQT^l apd specific legatees r'al)9t6;b€ttW!B6qi 
1;hemsdives, according to -tbiBVyAluertOi^.,tb<k 
legacies, at the end of the year from the tt!^$)^ 
tor's death, this being the time at wjpdchil^^c^ 
are payable (w), unless any other time of 
payment be mentioned:; and if a diffdren* time 
b** appointed for payment, then * the vailue^oif 
their respectiive iegaciigs must be . qalcula^ 
from such time of pa3rment (o). A legacy, 
being a debt of piety, as td build a maternal 
monument (|))-^or a gift of three pounds to 
the poor of three several parishes— being looked 
on as part of the funeral expenses^ and to be 
taken as doles (g), is said not to be liable to 
abate. So a legacy, if given to a wife un- 
provided for (r), or if given to her in satisfactioi 
of dower, (in which cases the wife is considered 






Q) Dyosse v. Dyosse, i P. (o) Morris v. Bird, 3 Ves. 

W. 305 ; Page v. Leapinffmell, 628. 

iSVes. 463. ■ (p) Musters v. Masters^ 1 

(m) Fonereau v. PoyntXy 1 P. W. 423. 

Bro. C. C. 478. {q) Attorne^'General v. Ro- 

(n) Simmons v. Wallace, 4 bins, 2 P. W. 25. 

Bro. C. C. 349; Hintonw, (r) Letoin v. Leadn, 2 Ves. 

Pinke, 1 P. W. 541 ; Finch v. 415. 
Inglis, 4 Bro. 424. 



Cti. Vn.] Olr ABAttBfENT. 361 

a "Jptih^haser 6f the legacy (5),) is not liable W 
abate. Legacies vested may, as before ob-* 
served, be defeated by an executory bequest, 
hs also by the non-performance of a condition^ 
subsequent, annexed to a bequest, and by a 
litaitdtioh over, in default of complying with 

the condition (0* 



. i 



'<«) Burridge vi ^fWy^ 1 (/) See Chap. Legacies iuk^. 

'P.W.,\ii!j; BUmery^Morrety ject to Exectdory BeguesU •,; 

a Ves. 420 ; Devenhill v. ib. to Conditions. 
Fletcher^ AtDbK 244. 
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ABATEMENT, 

takes place in what cases, 3^3 

between whom, 359 
according to what value, %^ 
none in what cases, 360 

ACCEPTANCE, . 

of a legacy on condition, lia ' . 

ACCUMUl^TION, : ;, , 
trusts for, 153 

limits to, 153 

ACCUMULATIVE, /, 

when legacies are accumulatire, 119 ^ . J ; ^ > 
being legacy and debt, 1 3 1 . ,b \ : • 

conttructioBofaocumuUuivQbequeit^j \%^ .: .« . 
presumption of accumulative bequests, rq[ieUed», Iff 

ADDITIONAL BEQUESTS, 
when conditional, iia 

ADEMPTION, 

of the bequest of a debt, what, 337, ct sej. 
general doctrine, 339 
of bequest of stocky 339 

of leaseholds, 331 

now avoided, 331 
by conversion, 33^3 
by removal, 333 

ADVANCEMENT, 

when given by the court, 98 

when given out of an infant's legacy, 373 
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364 1ND«X. 

ALIEN, -^ '-.'-.. 

devise-by, 9 '' * "' • • ''•''■"' '•' "• ''•■ " ' 

bequest by, 14 

supported notwithstanding the death of a trustee, 137 
fa6(W'iiinrted,-roo' ' '-' '' - "i-'-iW'?'- - f ;-•-.!;.. .t 

the time of its comineB€einent,'376, 279 

charged on personal estate, 59 *'' ' . / H ' \:\A/fj\ 

real estate, 59 . - ^. ^^ ,/ t>^>j 

on mixed funds, 59 
bequest of an annuity, i6t' *'^' r .- -, fV'i > iu^ * i 

^' of alegacybywffl, 68.79: 9^' "7;'>^^^"- 
APPORTIONMENT, ^. ^ , 

none of dividends or annuities, 289 ' -* •- ^ 
of mamtenance money, 291 *- 

of charge between tenant for life, an^^^it^- in i^^smder, 

117.293 

APPROPRIATION, 

for legatees, 300 ' 

what good, 300 ' 

when ordered, 302, d seq, 

none when l(egacy is Qoittingent and charged o>^ Ismdj 303 
APPURTEi^ANT, '" 

things appurtenant, 143 ,...., ,-,, . ./ ^ / 

ASSENT .: .-M' -.-.. 

to marriage, what sufficient, 113, ^ seq, 

conditional, 115 . ^ ^^,^^ ^,.. j,yy, .^ 

general, 115 . .-,^ ,„, .,.,,,, . .^^ , 

',..,....-,. .... irapUed, 117 ..... .?..».< ^^k.. ^om .:,:b 

necessity of executor's assent to alegacy^ 4^ 

at ^hat tim6 assent may be given, 46 

by whom,47, 48 - 1 ? / . i^. * )/ j • 

what amounts to an assent, 46, 47, 48 . > 

compelled in equity, 49 

what a proof; of, 2^7 . ^ ^ 

presumotion ^^91^^, ... :•■ .. .... :.;..., v.rft. m.. 



ASSIGNEES, • , J J j . 

of wife's legacy, bound by her equity^ 239 , , , - ; ^ ,. 

ATTESTATION, > -* ,. - ^ t 

what a sufficient attestation to a devise of freehold lan^, 

16, 17 . . .,v . , 

to a devise of copyhold land, annuities^-^c. i8v<e4. <i^ 






BANKRUPTCY of Executor, 298 

BASTARDS, 201 

• • • 

BEQUESTofpersonal Estate, 10 . .. , 

requisites to a valid bequest of personal property^ 25, ft ^eq. 
of personal property, how varied or revoked,' 27. 323, 324 
requisites to the bequest of stock, 27 
of same thing to two persons, 238 ' 
partly joint, and partly in common, 240 
V what words amount to a bequest, 139 
quantum of, 145 

construction of bequests, 159, ei seq> 
exempt from debts, 219 
what may pass by bequest,' 35 
to husband, and wife, and* others, 245 
what amounts to a bequest over, ) 1 1 
specific. See Legacy and Construction, 
illegible, 187 
by deposit with an executor, 202 
void, the purpose being illegal, 189 

BONUS on Stock, 143 \ 

passing with the principal or fund, 54 " \ 
does not pass under a specific bequest of stock, to a limited 
amount, 184' r . , . ^ 

CANCELLATION, : - 

of a will, 316 ' 

CHARGE on land devised, 306 

and devisee, an executor, cdnraiits' a 
devastavit, 30IJ . ^ " '" 
paid off by tenant for life, or in tail, h H ^ ^ r^ ' ? >t 1 
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366 ' ixDEx. 

CHARITABLE BEQUEST, 

maj be inrested ia land bgr tmtteety 957 

if goody when an option is given either to iaveflt m the funds, 

or buj ]and, 959 
void, where the intent is to purchase Uuid, 259. 261 » et seq. 
where, and for what objeets tniiportad, 258. 2G0, H seq. 268 
to erect, &c. 260 

does not &il by death of trastee^ 261, sSm 
when supported, though the mode fails, 262, et seq* 
surplus funds, how applied, 263 ^ 

purpose void, 263. 267. 270 
where specific object of testator ftihy 265 
pardjr good only, 265 
should be made in what mode, 270 
CHARITABLE DEVISES, 249 
void, 250 

what considered a devise, ^or partakings of real estate within 
the statute, 253, et seq. 

exceptions, 253. 256, 257 

as to Sootlikad, 257 
to Queen Anne's bounty, 255 
CHATTELS, 164 to colleges, itc. ^57 

CHILDREN, 

bequests to, 192 

CHOSESIN ACTION, 11 

belonging to a feme covert, 1 1 

CONDITION, 
precedent, 104 
subsequent, 109 
what good, 103. 106 

appointment on condition may be void as to the condition, 103 
of marriage with consent, 104 

gone by marriage of legatee is 
the testator's lifetime, 113 
performance, what, 104. 106, 107. 113, e^ seq. 
when consent is withheld fraudulently, 113, 114, 115 
to release claims, &c. 106 
implied, 107 
tvhen^if, *^ casey provided, 8^c. are words of condition, 108 



IND£X. jiSjr 

CONDiriOVi-^ontinued. . , . ^) : im i 

whether precedent or 8ubs^ili;nt, 110 ' 

"#hen biivMif, 104. 109. 

ii'ty n't. 118 
performance, subsequent to marnage, M4 
to pay fines of renewal, &o. 1 16 
to provide maintenance, 1 16 
complied Willi, ill equity, 117 
time to perform it, 1 1 7> 1 18 
CONSTRUCTION. See Msiahr. Legatee. 
of the term, leaving issue, 149 
of the word, issue, 149 

heirs of the body, 151 
item, 161 . < 

her, 234 
now, 171 

of bequests, 159, et seq. 
of the quantity of a bequest, 185, ei seq. 835 
of bequest under the terms : 
advantages, 170 
all I am possessed of, 16a 
all in a house, 160 
all my property, 161 
all things not before bequeathed, vGi 
annuity, 161. i6^ 
lool. long annuiti^, VS^ 
arrears o^reKictiaQdinteireM, 1^3 
arrears now due, 164 
balance of sums, 164 
cabbet of cnrilMiitteB, l€4 
chattels, 164 
clothes and lineni 164 

com now ki my bam, 16^4 

one third of what shi^bd due to me fft'mydtoth, 165 

debts, 165 

on bond, 165 

debt due on a particulfeCT'day, iBG* 

farm, 166, 170 

furniture, 166 ' ' ' ♦'" 

fixttirfes ahd fliraiturfe, 16$"'^ '' '^''' '^ " '" ' ' 



368 INDEX. 

CONSTRUCTION— con/fatt<?rf. 
of bequests undei the terms : 

household furniture, linen, &c. 167 
furniture, a^d every thing else, 167 
goods, 167 

in possession, 167 
wearing apparel, &c 167 
household and other goods, &c. 1 68 
household, &c. 168 

com, cattle, (&c. 168 
and chattels^ 168 

in my house, 169 

and outhouses, 170 
household, and implements of housdiok 
whatever, &c. 170 ■ 
ground-rents, 170 
house, 171 
household stuff, 171 
immoveables, 177 
leaseholds, 170 
lands and tenements, 1 70 
library, 171 
linen and clothes, 171 
medals, 171 

money in the Bank of England, : 71 
due on mortgage, 17a 
to be invested in land, 1 7a, et stq* 
moveables, 177 
pictures, 177 

plate, linen, &c. at a particular place, 177 
plate, linen, &c. household, 177 
profits of land, 178 

quantum bequeathed, .184^ ei zeq. 135 
remainder of effects, 178 ; 
residue, 178, ff $eq^ 

specific, 179, 180, 181 
snudl, &c. 181 
securities, 171 

for money, 183 
sheep, flock of^ 183 



INDEX. 36g[ 

CONSTRUCTION— contfitMcrf. ' ^ -HCT 

of bequest under the terms: : v ; j : 

stock in trade, 183 

of cattle, 184 : ! ' 

funds, 184 . i,. .,. 

CONTRIBUTION, . • . 

betw^n legated, 53 * • ' > 

COPYHOLDS, t . : v; 

requisites to the devise of lands of copyhold tenure^ 34» 25 
after-purchased copyhold^, 36 
' passing as personal -estate, 1 79 - ^ 
CORPORATION, .^ 

devise by, void, 9 . , : 
COUSINS, 208 
CURRENCY, . 

payment of a legacy, in. what currency y^ 164 

DAUGHTERS, : ' 

bequest to^ ^05 

unmarried, 219 •. f ^ 

DEATH, 

of legatee, when presumed, 235' 
DEBTS, 

fund for payment of, 3%:.e^ iey.*- . 

payable out of real estate by statute, 38 

real estate charged with debts as the primary fund, 3^ 
et seq: » • ' 

charged on the real estate, 21 

when released, 230 

restricted in terms, 137 

legacy may be exempted from, 182 

bequest of debts, 165 
DEBTOR, 

executor, 136 
DELIVERY, 

necessary to a bequest, when, 1 5^ 

what a sufficient delivery, 155, et seq> 
DESCENDANTS, 

bequest to, ^09 .. , > 

B B .. , ^ 



DESCRIPTION of Legatees, 190 'i 

mider the terms : 

chfldren, 193. soi. 204, 

living at testator's death, 199 
of A. or C. 194 

living at the date of a will, 194, 195 
ofil, who takes a life interest in llieftiBd, 195 
after the death of B, 196 
bom or to W bom, 196 
after-bom children faidfided by im t ttC i m i, 197, 200 
payable at a future thBe, or on a concingencyyigy, 

eisej. 331 
does not include bastardsi soi 

exceptions, 301 
does not include grandchildren, sos 

exceptions, ibid* 
to younger children, S03 

bmmand to be bom, 303 
payable at aibture tiine,&t. 203 
youngest or seventh child, 330 
youngest child within five years, 305, 3^ 
to eldest child, 330 
daughters, 305 

or daughter's children, 305 
unmarried, 319 
second called j|, 330 
brothers and sister, or their children, 305 
to J. 5. or her children, 806 
grandchildren, 106 

and children of B» bom or to be born, 

ao6 
by name, 307 
mistake in number of grandchildren, 

S07 
will entitle a great grandchild, &c. 207 
by marriage, 308 
cousins, 308 
debtor, 230 

descendants, &c. of first cousins, 308 
descendants, 309 



DESCRIPTION— cowrinwtfrf. i » > • - 

under the terms : 
family, 208 

grandson to be born, 232 
heirs, 210 

heirs, viz. children, 210 
heir, or heirs at law, ^og. 2 1 1 
right heirs, 209 

husband, under false character, 230 
next of kin, or bepr at law, 211 
issue, 212 

taking by substitution, 212 
kin, next of, 213 

after a life in bein^, 214 
legal representatives, 210^1113 
personal representatives, 213 
children and their representatives, 213 
legatees by jrefinrence, 231 
relations, 214. 217 

nearest, 215 

of the name of A» ^7 
suryivii^ in B.^^^ 
poorest, 215 

poor, as A shall appoint, ^}^ 
being legatees, 216, 217. 231 
by blood, or mfu*riage, 8 1 7 
and nearest relations, heirs of 8i|ch nepiriiit 
relaiioDs, 218 
servants, 219 

number mistaken, 219 
son, eldest to be begotten, 219 
first, 219 

second, misnamed, 220 
construed grandson, 221 
uncei'tainty in legatee, 232 
mistake or ambiguity in the description of a legatee, 

233 
wife, and herein of her equity, 221, ^ $eq, 230 
living abroad, 228 

B B 2 - • 



DEVASTAVIT, 

of executor, sg4, 397, 

his liability, 397, 300 

DEVISE, 

by ctMtom, 1 

statute 1, et seq. 

of socage lands, 3 
estate pour autre vie, 4 
copyholcb, 4 
equity of copyholds, 5 
who incapable of devising, 6, 7, et $eq. 
requisites to the devise of land, 14, ^ seq;* 
what may pass by a devise, 35 
what real estate may be devised, 38, 39 
on condition to pay legacies, 85 

DEVISEE, 

taking the benefit of a lapsed leg^y, 1 3^1 

DIVIDENDS, 

bequest of, 94 

DOMICILE, 33» 

DONATIO MORTIS CAUSA, 

definition of, 154 

properties of such a bequest, 1^54 

requisites to, 155 

what good, 155, et seq. 

ELECTION, 

definition of this doctrine, 351 

what will oblige a widow to elect, 353, et seq. 

between interests arising under a wQl and settlement, 354 

time allowed for election, 354 

extends to what interests, 351. 354 

when not enforced, 354. 357 

not extending to interests to which a wife is entitled as 

next of kin, 354 
heir at law, issue in tail, diildren and creditors, obliged to 

elect, when, 354, et seq. 
none in favour of a residuary legatee, 356 
presumed, 356 



iVI>*Jc. 373 

ELECTION— confMinerf. , . , ^ • , ,. . 

to have the land when real estate is directed to be sold and 
divided amongst the legatees 176 
EXCEPTION, 

construction of, 181 
EXECUTOR, 

his duty, 36 

assent to a legacy, 46 

debtor to a legatee, 49 

liable to action by promise to pay, 49 

his interest in the residue, 1 33 

when a trustee of the residue, 124, et seq. lag. 137. 336, 

337 

for a legatee, 136 

when he shall take beneficially, isS, et seq, 

when a trustee for the heir of real estate undisposed of, 

130 
debtor appointed executor, 136 

legacy to an executor is on an implied condition, 107 , 

when entitled to his legacy, 107 . . 

his power over the personalty, 298. ^ 

EXECUTORY BEQUESTS, 

how supported by construction, 101 

limits to, 147. 151 

afler limitation to one absolutely, when good, 148 

good, 148 . 

favoured by courts, 149 

good in one event, though void in another event, 149 

FAMILY, 208 
FARM, 166 
FELON, 

may devise land, ted qumty 8 
FORFEITURE, 

of legacy, 107, 108 

not in equity, when, 1 18 
FURNITURE, 166 

GOODS, 167 

B B 3 
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GRANDCHILDREN, 
beqatet id, 3d6 

HEIR, 

entitled to produce of real estate, whea, 130. 309 
HEIRS, 

of the body, conBtruction of, 101. 309 
HEIR-LOOMS, 

limitation of chattels, as heir-looms, 100 

IDIOT, 

his devise void, 7 
bequest void, i^ 
INFANT, 

cannot devise, 7 

^vfeu by Kfostdta, iiitOAify 7 
V to'e^s 6f k pW^j^, 7 
his age how calculated, 7 
his bequest good, at whftt ^6, 16 
IMPLtCATiON, 

life interest, arising by, 142 
INCOME, 

bequest of, 95 
INTEREST, 

less than its utmost use, 277 
to tetiant for life of a fund, 981. 385, 9^6 
of an interest depreciating, 286 

on fund, separated from the gfenei^ fftUfBOtiai esMte, 286 
4ti bi^quc^^ i^ Mem chHdffeft, tic. 287, et uq. 

relations, 288 
wife, 288 
on specific bequests of stock, 288 
to executor on his legacy, 281 

where the time of paymefil has been dbcretioNexy, -281 
' on annuity, 282 

on legacy charged on land, 283 

ceases when, 283 

accruing before the vesting of a generld l6^ft<c5y, t8E4 

on a residuary interest vested, but liable t» be 
defeated, 284 



INDEX, i 37«ff 

INTEREST— c(w««ttfrf. , . 

on residuei 284 

to one for lifr, 085 

arising between the death of tenant for tife, and the iiiiling 

of the ulterior limitations, 285 

* ' r 
afler payment of the principal, 286 . < .j 

on sum, directed to be raised with all conTenient tpeed, 
286 

of money land, till invested, 176 

for money, part of residue, 179 

belonging to tenant for life, 180 

bequest jof, 94 

to parent on bequest to him, to provide for his ikmily, 
289 

none on arrears of maintenance, 291 

rate of, 291, 292 
INTESTACY, 

after death of the surviving tenant for life, 242 
INVENTORY, 

when ordered, 302. 

ISSUE, 

construction of, 101. 212 
taking by substitution, xog 

ITEM, 

construction of, 161 

JOINT-TENANTS, 

properties of their tenancy, 182. 195. 237. 240 

may sever the tenancy, 237 

by what means, 237 

when legatees take as joint-tenants, 239. 248 

devise by, void, 9 

bequest by, 14 
JURISDICTION, 

in legatory matters, 37 

KIN, 

next of, entitled notwithstanding a residuary bequest to 
several of the next of khi as teofuitsiD common, 182 

BB 4 
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KlS'-^-eaniinued. 
bequest to, 213 

next of kin, when entitled on Upsey 337 
how entitled^ 338 

LAPSE, 338 

,of legacies charged on land, 81 

takes place when, 333, 334 

how prevented, 74. 84. 334 

how revived, 335 

distinguished from a release, 336 

consequences of lapse, 336 

when residue is given tp persons as tenants in commoDy 

337 
LEASEHOLDS, 

renewed, liable to trusts, 137 

sale of, 138 
construction of the term leaseholds, 170 . 

LEGACIES, 

charged on land as an auxiliary fund to the personal estate, 
19, et seq. 
how varied or revoked, 27. 323 
raised and misapplied, 24 
arising under powers, 29, et seq, 
charged solely on land, 44 
general^ their properties, 49, et seq, 

payable from what fund, 50^ 51, 52 
charged on land solely, 51 ' ^ ^ 

specific^ defined, 52. See Construction, 

their properties, 53 
their value, 53 
bonus on, 54 

examples of general bequests, SS* ^ ^^q- 
specific bequests, 60, et seq,- 
the same fund subject to both species of bequest, 64 
specific, vest on the death of the testator, 82 ' 
payable out of the personal estate, 6$ 
vestedi 65 . 

though payable in future, 66, et seq^ 80. 106 



LEGACIES — continued. . . c.,:., 

by bequest of interest, 67. 73. 106 

though given afler the death of persons in esse, 

69- 74- 9^ 
though payable on a contingency, 70 

at death of testator, 70 

by implication, 70, et seq. 

by the happening of one of two events, 73, 74 

by gift of principal, 73 

by promise to pay, 73 

by express declaration^ 74 

by intention, 75, 76 

by arrival of time of payment, 76 
shares limited in default of appointment are vested, 76 
may be devested, 77 

contingent^ 

from uncertainty in the legatees, 68/ 79 

by the testator retaining the princi{)al of a legacy, 

69. 73. 78 
though maintenance, less than the whole interest 

of a legacy, be given, 73 
if given at, or if, or when, &c. 77 
by reason of the gift and time of payment being 

blended, 77 
by the uncertainty of the events on which they 
are to arise, 78, 79 
charged on land and given at a future time, 81 
vest only at the time of payment, 81 
though interest, &c. be given, 81 
exception where payment is postponed for the 
benefit of the heir, or estate, 83, et seq. 
and given generally, 82 
interest on, 83, 86 
vested by right of entry, &c. 83, 85 
how raised, 86, et seq, 
by the exercise of a power, 86 
converted into money, in equity, 90 
charged on a mixed fund, 90 
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LEGACIES— con/iiiff^flf. 

absolute^ 

what bequest confers an absokiie InCeresty 9a, et seq. 

by bequest of interest^ divldendiy Ske. 93, 94 

by iDtentiony 93. 95 

by giving a power to dispose of the Atnd, 93. 138 

by repugnancy of a condition, 94 

<br purdiasing an annuity, gg 

though given expressly for l£b, 95 

by the arrival of the time of payment, 97. 1 1 1 

by impossibility of performing a condition subsequent, 

97. iiC, 117 
by die act of trustees, 98 

by limitation to a person in quasi tail, 98, ei seq, 147 
by legatee surviving the testator, 99, 102 
may be equitable, 103 
as to inteeeit only, 105 
may be defeated, 140 

on condition^ 

precedent, 104 

examples, 104, et seq, 
subsequent, 109 

examples, 109, et seq. 
LEGACY DUTY, 188 

bequest may be exempted from, 186 
LEGATEE. See Description. 
entitled by appointment, 33 
taking under a limitation, 32, 33 
who may be, 36 
a trustee, 133, et seq, 

partially, 133. 135 
residuary, a trustee, 137 

not a trustee, 138 
LIBRARY, 171 
LIFE INTEREST, 

passing by bequest, 141. 243 

though the bequest be given for a particular purpose, &c» 
143. 



liitotex. 379 

LIFE INTEREST— cofi/i/iatf(/. 

arising by implication^ 142 

by direction, &c. 144 
in articles consuto^ble in the use of them, 146 

LIMITATIONS, 

statute of, does not run against legacies, 279 
LINEN, bequest of, 171 

LUNATIC, 

his devise void, 7 / . 

bequest void, 13 

MADMAN, 

his devise void, 7 
bequest void, 1 3 

MAINTENANCE, 

may be extended to persons who are not legatees^ 194 

to whom paid, 289 

out of legacy, 289, 290 

quantum of, 290, 291 

notwithstanding a direction for accumulation, 290 

double, 290 

MARRIAGE, 

revocation of a will, 320, 321 

MARRIED WOMAN, 
her devise void, 6 

exceptions, ibid, 
of copyholds, ibid, 
with consent of her husband, 6 
her devise by means of a power, 7 
bequest by, void, 10 
exceptions, 12, 13 

viz. of her separate estate, 12 
or by means of a power, 1 3 
her personalty vests in her husband, 10 
her choses in action belong to her htt^band, 11 

MARSHALLING, 

assets, when allowed, 305, ei seq. 



if*'/ 
none between nepKMntttiveiy 3089 309 

infiiTOiir offtcharitfy 309 

in fsvour of retidoaiy legatee^ 309 

MEDALS, 171 

MISTAKE, 

in the fund bequeathed, 184. 186 

in the amount of a bequest, 185 

in the number of children, &c. 195 

in the description of a legatee, 202. sso. 336 

MONEY LAND, 96 

how re-converted into money, 173, et seq. 
given to feme covert, 228 



NAME. See Description . 
omitted, 236 

PARAPHERNALIA, 307 
liable to debts, 307 
priority allowed for, 307 

PARENT, 

who considered such, 347 

PAROL EVIDENCE, 

admitted to explain latent ambiguity, 221. 233 
when allowed, 310, ^ seg. 



INJbEX. 381 

PAYMENT OF LEGACY— con^ftwrf. ^ 

to an infant, 972 

his confirmation when of age, 373 
the fatlier of an infant, 27d> 374 
by statute, 374 
to feme covert, 374 
time of payment, 376, 383 

of an annuity, 376 

when given out of a residue, 
370 
to husband, allowed under a bequest for the benefit of 

^/s family, 309 
of wife's legacy, 331, 335. 337, 338 

when uncertain in amount, or a reversion- 
ary interest, 336 
of money, directed to be invested in land, to whom, and 

when made, 173, et seq, 
at a future period, and interest is given in the mean time, 

376 
on contingency, 377 
and gift at the same period, 377 
time of, varied by codicil, &c, 377 
of surviving share, 378 
in what currency, 379 
presumed, 379 
to legatee for life, 381 

PICTURES, 177 
PLATE, 177 
PORTIONS, 

payable out of land, 51 

how raised, 87, et seq, 

when raised, 89 

double, not countenanced, 343 
POWER of devising, 1 

of charging lands with legacies, 1 

of bequeathing personal estate, 10 

requisites to the valid execution of powers, 39, et seq. 

objects of a power, 30, 34 

what sufficient to pass a fund subject to a power, 31 
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POWER^-^amtinued. 

equitable relief on informal executions of pewere, 31 

prioritj of interests arising under powers, 33 

quantum of interest appointed where the objects are speci- 
fied, 34 

appointment good only in part, 34 

to defeat an interest, must be limited within the rule against 
perpetuities, 100 
PRIORITY, 

given to legatees, 260. 359 
PROBATE, 

necessary to acquire a right to the personal estate, 296 

delayed by fraud, 298 
PROFITS, 

how construed, 88 

of land, 178 
PUBLICATION, 

of a will, 17 

QUANTUM, 

bequeathed, 185 

RECEIVER, 

when appointed in favour of legatees, 298 

REFUND, 

when legatees are obliged to refund, 294 

security to refund when required, 295 

interest on sums refunded, 295 
RELATIONS, 

bequest to, 214 
REMAINDER, 

bequests in remainder accelerated, 145 

REMEDY, 

against an executor, 226 

of legatee to recover his bequest, 296, et seq. 

following the assets of the testator, 298, 299 
REPRESENTATIVES, 213 
REPUBLICATION, 

of a will, 35 

necessity of, 322. 325 
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REPUBLlCATION-ccwi/mM«rf. * 

how made, 325. 331 
RESIDUE, 

what, 341 
REVIVAL, 

of wifl revdked, 324, 335, 330. 335 
REVOCATION, 

of a win passing a fund over winch the testator has a 
power, 32 

of wills, 315 

of land, ibid. 

express, 316, el seq. 

implied by change in the fee, 318 
by contract to sell, 319 

by levying a fine, ibid. 

by suffering a recovery, ibid. 

of devise of copyholds, ibid. 

partial, ibid. 

by codicil, ibid. 

conditionally, 320 

none by partition, or taking a cionveyance of the legal 
estate, 320 

implied by marriage, &c. when, 320, 321 

rebutted, 320 

none by legatee's marrying the testator, 321 

of a woman's will by marriage, 322 

extends to what property, 322 

of bequest, what sufficient, 27. 323, 324 

by deed, 324 

by mistake, 324 

in amount, 325 

by contract, 325, 332 

SALE of land and bequest of produce, 199, 200 
when decreed to pay legacies, 24 

SATISFACTION, 

rebutted, 121 

doctrine of, 338 

requisites to the operation x)f this doctriqe, 339. 348 



legacy may be satisfied by ad?ancement| &c wbea 

et seq. 
legacy satisfied, not revived, by republication, 331.' 

SECURITY, 

to legatees, 300 

to tenant in remainder, 302 

not required when, 302 

to legatee, tenant for life of a fmid depreciating, &c. 

not varied for the benefit of those in remainder, 304 

SEPARATE ESTATE, 

what amomits to separate estate, 1 2 
how created, 222, et seq. 
distinguished from paraphernalia, 223 
properties of, 224, 225 

SERVANTS, 

bequest to, 219 

SETTLEMENT, 

of wife's legacy when decreed in equity, 225. 227 

against assignee^, 229 

of husband's interest in his wife's legacy, 221, ^ seq, 

SIGNATURE, 

what a sufficient signature to a devise of land, 16, i] 

SIGNING, 

1 ;_ 111 -- - o 
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STATUTES-^continued. 

7 Hen. 7, c. 3. (wills,) p. i 

3 Hen. 8, c. 4, (devise,) p. 1 

14 & 15 Hen, 8, c. 14, (deTite,) p. 3 

23 Hen. 8, c. 10, (supentitious uses,) p. 258 

32 Hen. 8, c. 1, (devise,^) p» 9. 15. 318 

34 & 35 Hen, 8, c 5, s, 4, (devise,) p. 3. 6 
27 Hen. 8, c^ 10, (uses,) p. 4, 7 

1 Edw. 6, c. 14, (superstitious uses,) p. 258 
43 Eliz. c. 3, (charitable bequests,) 267 
12 Car. 2, c. 24, (tenure,) p. 3, 4 
1 2 Car. 2, c. 24, s. 7, (devise of copyholds,) p. 24 
22 & 23 Car. 2, c. 10, (distributions,) p. 213, 914. 250 
29 Car. 2, c. 3, (frauds,) p. 2i;j 
29 Car. 2, c. 3, s. 5, (devise,) p. 15. 20 
29 Car. 2, c. 3, s. 6, (revocation,) p. 315 
29 Car. 2, c. 3, s. 7, (trusts,) p. 24 
29 Car, 2, c. 3, 5. J 2, (estates pour autre vie,) p. 4. 38 
29 Car. 2, c. 3, s. 19, (nuncupative wiHs,) p. 250 
29 Car. 2, c. 3, s. 22, (revocation of personal estate,) p. 323 

29 Car, 2, c. 3, s. 25, (administration,) p. 1 1 

4 Will. & Mar. c. 2, (York,) p. 10 

1 Anne, c. 30, (Jews,) p. 291 

2 & 3 Anne, c. 5, (York,) p. 10 

2 & 3 Anne, c. 11, s. 4, (Queen Anne's bounty,) p. 255 
1 Geo. 1, St. 2, c. 50, (superstitious uses,) p. 258 
1 Geo. 1, c. 19, s. 12, (stock,) p. 27 
9 Geo. 2, c. 36, (mortmain act,) p. 250 
25 Geo. 2, c. 6, (witnesses,) p. 19 

30 Geo. 2, c. 19, s. 47, (stock,) p. 97 
19 Geo. 3, c. 23, (Bath hospital,) p. 256 

35 Geo. 3, c. 14, s. 16, (stock,) p. 27 

36 Geo. 3, c. 52, s. 7, (legacy duty,) p. 188 

36 Geo. 3, c. 52, s. 32, (infant's legacies,) p. 274 

38 Geo. 3, c. 87, s. 6, (executor,) p. 48 

40 Geo. 3, c. 56, (payment of money directed to be invested 

in land,) p. 175 
40 Geo. 3, c 98, (accumulation,) p. 152 
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STATVTES-continued. ^O [ ? a >^ ; 

43 Geo. 3, c. 107, (Queen Anne's boubtjr,)'^. 45^ ^ 
43 Geo. 3, c. io8» (exception to Uie mortmain act,) p. S56 
45 Geo. 3, c. 84, (Queen Anne's bount j,} p. ^55 
45 Geo. 3, c. 101, (mortmain and colleges,) p. 8$3 
47 Geo. 3, c. 7^ (Abes,) p. 38 
55 Geo. 3, c. 192, (stoirender of copylioldsi) p. 6. 95 
3 Geo. 4, c. 9, (fandsy c^mversion . of 5 into 4: per cents,) 
p. 301 

STOCK, 

trusts of, legal owner entitled to a transfer, 137 
bequest of, 1 84 

SUBSTITUTION, 
j ".-^^ legacy, 120 

SUPERSTITIOUS USES, 
what, 358 

SURRENDER, 

surrender of copyholds, when and for whom supi^ed, 25 

when supplied in equity, 5 

when unnecessary, 6 

no revocation of a devise of copyholds, 319 
SURVIVOR, 

how construed, 199. 245 

refers to what period, ibid. 
SURVIVORSHIP, 

extending to the original share only, 341 
exception, 241 
TENANTS IN COMMON, 

their interest, 227, et seq. . . . ..^ 

when legatees take as tenants in common, 241, «jf seq, 
TENANT IN TAIL, 

cannot devise, 9 
TERM,. 

attendant term, requisites to its devise, 27 
renewed, subject to the same trusts as the original term, 
163 

attendant, 179 -'^^j^i- '^ , '! ' V; - 

limited to one and his heirs, ^c. 99 
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TRAITOR, 

his 4£vise void, i 
exception, 8 
his bequest void^ 13 

TRUST, kilobit V 

discretionary, not ^^^c^^^ttfliMW'^ ^^ Chancery. 967 
none by the words liberalitjfjjETog '^ 

TRUSTEE See Executor and L^ahf^ 

UNCERTAINTY, 

of a bequest, 189, et seq, 
of legatee, 195. 23a 

VESTED, 

interests may be vested subject to be defeated by appoint 

ment, 32 
by arrival of time of payment, 198, ei seq. 

VOID, 

bequest, 189 

WAIVER, 350 

WIDOWHOOD, 

bequest during, 109 

WIFE, , 

bequest to, and herein of her equit}', 991 

WILL, 

nuncupative will, 96 
ibrm of a will, 28, 29 

WITNESS, 

who may be a witness, 18, 19 

- ' • = , . . • / 



THE END. 
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Law Boots publisiied by 
J. & W. T. CLARKE. 

PR ES're«K~ABSTR ACTS, 
/n 3 tw^. ro vo/ JHBrt'ce 3 /. 15*. iiboardt. 

AN ESSAY in a SflBksi: of LECTURES on AB- 
STRACTS of TITLE, to fa9ilitntu tiie Study and the Appli- 
cttion of the fixtt i']iiii:ipli# pa4 gcucrai UuJea of the Laws of 
Property ; statii^, in the detriO, the Duty of Solicitors in pre- 
paring, &c. and of Coiinsd^ in advising, on Abstracts of Title. 
Second Edition, tiy RICHARD PRESTON, Ekj. Birrister 

at Law. 

In 3 vols, royal Sto, price 3 1. 31. in boards, 

A TREATISE on CONVEYANCING, with a View to its 
Application to Practice ; being a Series of Practical Obeerra- 
tioni, written in a plain familiar style, which have for their 
object to assist in preparing Draughts, and in judging of the 
toleration of Deeds, by distinguishing between the format and 
eMential parts of those Deeds, &c. in general use, &c,, with an 
Appendix of select and appropriate Precedents. By RICHARD 
PRESTON, Esq of Lincoln's- Inn. 

This IFori is on a plait entirely new •• the object is to sAotd the 
use of the different parts 0/ deeds, the rules of' law b^ tohick they 
are governed, the Jbrra and arrangement of each distinct species 
^ deed, and the caution to be observed in general; toiih select 
precedents of forms to illustrate the 'appiicatton of the obsena- 

lions. 

PRESTON'S SHEPPARD'S TOUCHSTONE. 
Clotely printed, complete in 2 vols, royal %vo. 3/. 3«. boards. 

THt TOUCHSTONE of COMMON ASSURANCES; or 
a Plain and Familial Treatise, opening the Learning of the 
Common Assurances or Conveyances of the Kingdom. 
By WILLIAM SHEPPARD, Eaq. 

The Seventh Edition, including all the Nates and additional 
References in the former Editions, and in the improved MS. 
Copy of Edward Hilliard, Esq. Also, an Enlargement of the 
Text, Ac. by the Addition «f various Critioisnis, Distinctioiis, 
Ac. Ac. and a copious Index. 

By RICHARD PRESTON, Esq. of the Inner Temple. 

Sheppard'i Touchstone ever hasjormed, and fir a long seria 
^ veart vdll form, an essential part of every mell'Selected Xon 
lAoraru. For the soundness of iu pntpositiont, its succinct 
method, and its excellent arrangement, ihit boot it not surpassed 
bg any toork on the Law. To the period of itt date, it was a 
eomilete summary of the existing law o» the mpdet ofAtntrance, 
ana on variout subjects connected tdth THUs. It u imtpottihie to 
read the H^ork and not trace th« mmJ uf a profaumd Lava/tr, 
potKtsing extensive knouiledge, founded on great experience. 
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